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IN THE SUPREME COURT OF THE STATE OF IDAHO

)

STATE OF IDAHO
Plaintiff/Respondent

)
)

SUPREME COURT NUMBER
41982

)
)

vs.

)
)
)

JESSE CARL RIENDEAU
)
___
De_f_en_d_a_n_t_/_A_p-p~e_l_l_a_n_t_ _ _ _ )

CLERK'S RECORD

APPEAL FROM THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
THE HONORABLE JOHN STEGNER, DISTRICT JUDGE
FIRST JUDICIAL DISTRICT, PRESIDING

JAY LOGSDON
PUBLIC DEFENDER
PO BOX 9000
COEUR D'ALENE ID 83816

JESSE CARL RIENDEAU

LAWRENCE G WASDEN
ATTORNEY GENERAL
STATE OF IDAHO
STATEHOUSE
BOISE ID 83720

41982
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Date: 5/12/2014

First Judicial District Court - Kootenai County

Time: 08:49 AM

ROA Report

Page 1 of 4

User: OREILLY

Case: CR-2013-0005363 Current Judge: John R. Stegner
Defendant: Riendeau, Jesse Carl

State of Idaho vs. Jesse Carl Riendeau
Date

Code

User

3/21/2013

NCRM

SANCHEZ

New Case Filed - Misdemeanor
BAC (.175/.181)

To Be Assigned

ADFS

SANCHEZ

Advisory Form & Notice Of Suspension

To Be Assigned

AFPC

SANCHEZ

Affidavit Of Probable Cause

To Be Assigned

ORPC

SANCHEZ

Order Finding Probable Cause

Clark A. Peterson

BNDS

SANCHEZ

Bond Posted - Surety (Amount 500.00)

To Be Assigned

NODF

SANCHEZ

Notice To Defendant

To Be Assigned

HRSC

SANCHEZ

Hearing Scheduled (Pre-Trial
Conference/Arraignment 04/08/2013 08:30 AM)

To Be Assigned

SANCHEZ

Notice of Pretrial Conference

To Be Assigned

STDR

POOLE

Statement Of Defendant's Rights-DUI

Robert Caldwell

ARRN

POOLE

Hearing result for Pre-Trial
Conference/Arraignment scheduled on
04/08/2013 08:30 AM: Arraignment/ First
Appearance

Robert Caldwell

ORPD

POOLE

Defendant: Riendeau, Jesse Carl Order
Appointing Public Defender Public defender
Public Defender

Robert Caldwell

PLEA

POOLE

A Plea is entered for charge: - NG (118-8004 {M} Robert Caldwell
Driving Under the Influence)

ADMR

HOFFMAN

Administrative assignment of Judge

Barry E. Watson

HRSC

HOFFMAN

Hearing Scheduled (Pre-Trial Conference
05/10/2013 10:30 AM)

Barry E. Watson

HRSC

HOFFMAN

Hearing Scheduled (Jury Trial Scheduled
05/20/2013 08:30 AM) 5/20-5/24

Barry E. Watson

HOFFMAN

Notice of Pre-Trial Conference and Trial

Barry E. Watson

3/22/2013

4/8/2013

4/10/2013

Judge

STRS

HOFFMAN

Speedy Trial Limit Satisfied

Barry E. Watson

NANG

POOLE

Notice of Appearance, Plea of Not Guilty &
Demand For Jury Trial

Barry E. Watson

DRQD

POOLE

Defendant's Request For Discovery

Barry E. Watson

DSRQ

POOLE

Defendant's Supplemental Req. For Discovery

Barry E. Watson

PRQI

MCCANDLESS Plaintiffs Request for Discovery & Demand For
Written Notice of Intent to Offer Defense of Alibi

Barry E. Watson

PRSD

MCCANDLESS Plaintitrs Response To Discovery

Barry E. Watson

DSRQ

MCCANDLESS Response to Defendant's Supplemental Req. For Barry E. Watson
Discovery

4/19/2013

DRSD

MCCANDLESS Defendant's Response To Discovery

Barry E. Watson

4/23/2013

MEMS

MCCANDLESS Memorandum In Support Of Motion to Suppress
Results of Breath Test

Barry E. Watson

MNSP

MCCANDLESS Motion To Suppress Results of Breath Test

Barry E. Watson

4/15/2013

4/17/2013

4/29/2013

ALBERS

JESSE CARL RIENDEAU

AMENDED Notice of Hearing
41982

Barry E. Watson
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Date: 5/12/2014

First Judicial District Court - Kootenai County

Time: 08:49 AM

ROA Report

Page 2 of 4

User: OREILLY

Case: CR-2013-0005363 Current Judge: John R. Stegner
Defendant: Riendeau, Jesse Carl

State of Idaho vs. Jesse Carl Riendeau
Date

Code

User

4/29/2013

HRSC

ALBERS

Hearing Scheduled (Motion to Suppress/Limine
05/10/2013 02:30 PM) & PTC

CONT

ALBERS

Hearing result for Pre-Trial Conference
Barry E. Watson
scheduled on 05/10/2013 10:30 AM: Continued
- AMENDED TIME 2:30 P.M.

4/30/2013

NOTH

MCCANDLESS Notice Of Hearing

Barry E. Watson

5/1/2013

MNSP

MCCANDLESS Motion To Suppress

Barry E. Watson

5/3/2013

NOTH

MCCANDLESS Notice Of Hearing

Barry E. Watson

MEMS

MCCANDLESS Amended Memorandum In Support Of Motion to
Suppress Results of Breath Test

Barry E. Watson

MISC

MCCANDLESS Supplemental Material for Defendant's Motion in
Limine and Motion for Judicial Notice

Barry E. Watson

MNLI

MCCANDLESS Motion In Limine

Barry E. Watson

5/8/2013

NOHG

POOLE

5/9/2013

SRES

MCCANDLESS Supplemental to Plaintiffs Response to Discovery Barry E. Watson

5/10/2013

HRHD

ALBERS

Hearing result for Motion to Suppress/Limine
scheduled on 05/10/2013 02:30 PM: Hearing
Held & PTC
(15min)

Barry E. Watson

5/20/2013

HRSC

ALBERS

Hearing Scheduled (Jury Trial Scheduled
07/01/2013 08:30 AM)

Barry E. Watson

HRSC

ALBERS

Hearing Scheduled (Pre-Trial Conference
06/21/2013 01 :00 PM)

Barry E. Watson

CONT

ALBERS

Hearing result for Jury Trial Scheduled scheduled Barry E. Watson
on 05/20/2013 08:30 AM: Continued 5/20-5/24

HRSC

ALBERS

Hearing Scheduled (Motion to Suppress/Limine
05/24/2013 11 :00 AM) Argument

Barry E. Watson

ALBERS

Notice of Hearing

Barry E. Watson

5/6/2013

5/22/2013

Judge

Notice Of Hearing

Hearing result for Motion to Suppress/Limine
scheduled on 05/24/2013 11 :00 AM: Hearing
Held Argument

Barry E. Watson

Barry E. Watson

Barry E. Watson

5/24/2013

HRHD

ALBERS

5/28/2013

MOTN

MCCANDLESS Motion Ex Parte Judge and Hearing on Ex parte
Applications

Barry E. Watson

6/10/2013

NOTH

MCCANDLESS Notice Of Hearing

Barry E. Watson

6/20/2013

ORDR

ALBERS

Order Denying Defendant's Motion to suppress
Barry E. Watson
for Illegal Stop and Detention, Motion to
Suppress Breath Results a Nonconsensual , and
Motion in Limine for inadequate SOPs

6/21/2013

ARPG

POOLE

Acknowledgement Of Rights & Plea Of Guilty

Clark A. Peterson

HRHD

POOLE

Hearing result for Pre-Trial Conference
scheduled on 06/21/2013 01:00 PM: Hearing
Held

Clark A. Peterson

HRVC

POOLE

Hearing result for Jury Trial Scheduled scheduled Barry E. Watson
41982
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on 07/01/2013 08:30 AM: Hearing Vacated

6/24/2013

JESSE CARL RIENDEAU

Date: 5/12/2014

First Judicial District Court - Kootenai County

Time: 08:49 AM

ROA Report

User: OREi LL Y

Case: CR-2013-0005363 Current Judge: John R. Stegner
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Defendant: Riendeau, Jesse Carl

State of Idaho vs. Jesse Carl Riendeau
Date

Code

User

6/24/2013

HRSC

POOLE
POOLE

Judge
Hearing Scheduled (Sentencing 08/08/2013
01 :30 PM) Plea
Notice of Hearing

Barry E. Watson
Barry E. Watson

8/1/2013

MOTN

LUCKEY

Motion To Stay Sentence

8/8/2013

DPHR

ALBERS

Hearing result for Sentencing scheduled on
Barry E. Watson
08/08/2013 01 :30 PM: Disposition With Hearing
Plea

STDR

ALBERS

Statement Of Defendant's Rights -DUI

Barry E. Watson

MISC

ALBERS

Rule 11 Conditional Plea

Barry E. Watson

ORDR

ALBERS

Order (Allowing conditional Plea)

Barry E. Watson

EVAL

ALBERS

Evaluation - Legacy House

Barry E. Watson

PLEA

HODGE

Document sealed
A Plea is entered for charge: - GT (118-8004 {M} Barry E. Watson
Driving Under the Influence)

SNPF

HODGE

Sentenced To Pay Fine (118-8004 {M} Driving
Under the Influence)

SNIC

HODGE

Sentenced To Incarceration (118-8004 {M} Driving Barry E. Watson
Under the Influence) Confinement terms: Jail:
180 days. Suspended jail: 176 days. Credited
time: 1 day.

PROB

HODGE

Probation Ordered (118-8004 {M} Driving Under Barry E. Watson
the Influence) Probation term: 2 years O months 0
days. (Unsupervised)

STAT

HODGE

Case status changed: closed pending clerk
action

Barry E. Watson

BNDE

HODGE

Surety Bond Exonerated (Amount 500.00)

Barry E. Watson

JDMT

HODGE

Judgment

Barry E. Watson

8/16/2013

APDC

OREILLY

Appeal Filed In District Court

Barry E. Watson

8/19/2013

ADMR

OREILLY

Administrative assignment of Judge

Benjamin R. Simpson

ESTI

CAMPBELL

Estimate Of Transcript Costs (Exempt)

Benjamin R. Simpson

ORDR

ALBERS

Order Partially Staying lmpostion of Sentence
(Re: Jail)

Barry E. Watson

BERRY

Notice of Payment Sent

Benjamin R. Simpson

8/22/2013
8/26/2013

Barry E. Watson

Barry E. Watson

NLTR

CAMPBELL

Notice of Lodging Transcript - Motio Hearings

Benjamin R. Simpson

LODG

CAMPBELL

Lodged - Transcript - Motion Hearings

Benjamin R. Simpson

RECT

CARROLL

Receipt Of Transcript - Motion Hearing - CDA PA Benjamin R. Simpson

9/25/2013

RECT

LUCKEY

Receipt Of Transcript

Benjamin R. Simpson

10/1/2013

CERC

STHOMAS

Certificate Of Completion Relapse Education

Benjamin R. Simpson

STHOMAS

Document sealed
Certificate Of Completion Victims Panel

Benjamin R. Simpson

9/24/2013

CERC
10/15/2013

JESSE CARL RIENDEAU

BRIE

STHOMAS

41982

Brief Supporting Appeal

Document sealed
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Benjamin R. Simpson

Date: 5/12/2014

First Judicial District Court - Kootenai County

Time: 08:49 AM

ROA Report

Page 4 of 4

User: OREi LL Y

Case: CR-2013-0005363 Current Judge: John R. Stegner
Defendant: Riendeau, Jesse Carl

State of Idaho vs. Jesse Carl Riendeau
Date

Code

User

10/16/2013

NOTS

CAMPBELL

Notice Of Settling Transcript On Appeal and
Briefing Schedule

Benjamin R. Simpson

10/17/2013

ORDR

LARSEN

Order Of Voluntary Disqualification - Judge
Simpson

Benjamin R. Simpson

DISF

SVERDSTEN

Disqualification Of Judge Simpson - Self

Benjamin R. Simpson

SVERDSTEN

Order Assigning Judge Haynes on Voluntary
Disqualification

Lansing L. Haynes

ADMR

SVERDSTEN

Administrative assignment of Judge Stegner

Lansing L. Haynes

10/24/2013

ORDR

HOFFMAN

Order Assigning Judge Stegner

John R. Stegner

11/26/2013

ORDR

HOFFMAN

Order Fixing Briefing Schedule And Setting Oral
Argument

John R. Stegner

HRSC

HOFFMAN

Hearing Scheduled (Oral Argument on Appeal
02/07/2014 11 :30 AM) To Be Held At The
Kootenai County Courthouse

John R. Stegner

1/16/2014

BRFR

GRANGE

Brief Of Respondent

John R. Stegner

1/22/2014

BRIE

STHOMAS

Reply Brief

John R. Stegner

2/7/2014

HRHD

HOFFMAN

Hearing result for Oral Argument on Appeal
John R. Stegner
scheduled on 02/07/2014 11 :30 AM: Hearing
Held To Be Held At The Kootenai County
Courthouse - hrg held telephonic due to weather minutes received from Terry

3/7/2014

MEMO

HOFFMAN

Memorandum Opinion

John R. Stegner

3/11/2014

APSC

OREILLY

Appealed To The Supreme Court

John R. Stegner

4/2/2014

NAPL

OREILLY

Notice Of Appeal Due Date From Supreme Court John R. Stegner

4/24/2014

NLTR

OREILLY

Notice of Lodging Transcript Reporter Sheryl
Engler Pages 25

10/23/2013

JESSE CARL RIENDEAU

Judge

41982

John R. Stegner
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CITY OF COEUR D'ALENE -

c·

'ATION

n the court designated below the undersigned certifies •.. ~c he/she has just
and reasonable grounds to believe and does believe that on:
:ounty: KOOTENAI

State: ID

11ro~:11'.£NAtf

C2501703

Citation#:

0

DR#: 13C07815

SS

IOLATOR

Last Name: RIENDEAU
=irst Name: JESSE
Hm. Address: 1138 N 10TH ST
City: COEUR DALENE
,eight: 603 Weight: 170 Sex: M
DL#:

SS#:
Bus.Name:
Bus.Addr.:
Bus.Phone:
Juvenile: N

Ml: CA
DOB:
Hm. Phone: 208-964-3356
State: ID
Zip: 83815

2013 tlAR 2l II tOa SI

Race: W
Eyes: BLU Hair: BRO
DL State: ID
Lie. Expires: 2013
Operator. N

Class: D

CDL: N

EGISTRATION

Veh. Lie#: K466089
Yr. Veh: 1996
Make: TOYT
Color: GRY
VIN: JT2BG12K1T0418606

State: ID
Model: CAMRY
Style: 4D

OCATION

Upon a Public Street or Highway or Other Location Namely:
1138 N 10TH ST

Hwy:

Mp:

VIOLATIONS

Did unlawfully commit the
Infraction Citation: N
GVWR 26001+: N
Accident: N
Posted Speed:

following Offense(s) on: 03/21/2013, 02:17
Misdemeanor Citation: Y
Care: N
16+ Persons: N
Hazmat: N
Companion Citation: N
Observed Speed:

ToWit:
Driving Under The Influence To Wit: BrAC .175/.181

18-8004 {M}
To Wit:

Witnessing Officer:
Serial# Addr.:
Dept.:
SIGNATURE

hereby certify service upon the defendant personally on 3/21/2013, 02:17

...,,...~.__..-........,=----------

Officer: _ _ _ _ _ _ _
Officer name: M.RIOS
Officer ID: K22

;;;,/_

COURT INFORMATION

KOOTENAI
324 W GARDEN AVE.
COEUR D'ALENE, ID 83814-1972
208-446-1170
BOOKED INTO PSB
Contact the Court no later than 04/09/2013. This IS NOT the time
for you to appear before a judge. It Is however the time by which YOU MUST
contact the Clerk of the District Court regarding your citation.

JESSE CARL RIENDEAU

41982
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL
DISTRICT OF THE STATE OF IDAHO,IN AND FOR THE
COUNTY OF KOOTENAI MAGISTRATE DIVISION

STATE OF IDAHO,

)
)
)
)
)
)
)

Plaintiff,

vs.

R.-u-..Ju-v, j; )5~ C

r--,. .)

c:,

,.,.,

0

--0
C
-!

(T\
?J

-<

,..,_,

::E

A

:?:P

er,
-I

i

k·

I

1;}--

c::>

:-rl-,,---j

9~1""1

0..,,

-<o
-,,-Cl

;s;;::>

(,

-I
{"")

0
C:

--,

111- /2.~

=o,--;

:;o

::,'.}

I,

--nnu-;

:::::0
N

CJ

V~t,-

Defendant

r~.:>

r

o~-

;x:p

:x

w
0
N

Oo
-I
("Tl

~'-

>

-U)

u>

,a Police officer

employed by the Coeur d'Alene City Police Department, do solemnly swear
that the attached reports are true and correct copies of my original reports
and, further, that the attached reports and uniform citation are true and
correct accounts of the incident leading to the arrest on Idaho Uniform
Citation No. (!,,

:2.SO '10~

~
SUBSCRIBED and SWORN to before me this ___2_l day of

Residing at:

@r....c.,L,

,2013.

.J:.:a::/~ ~

TODD A. HEDGE

NOTARY PUBLIC
STATE OF IDAHO
PD132 (6/08)

JESSE CARL RIENDEAU
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Pt..:-BOOKING INFORMATION SHEE ,
Booking # _ _ _ _ _

KOOTENAI COUNTY PUBLIC SAFETY BUILDING

D_3___,_/_.2_1_ _ _ __
Name ID#_ _ _ _ _ Date _ _ _
l

ARRESTEE:
Name_ _ _ _

~j2_,_e_.~_J_e_~_v__~::S:-~~~~s_c___L_7_=_~_(____
Last

Rrst

Middle

Locker#
Location
Hold For:
For DUI Charge:
Was Call Requested
Was Call Made

AKA_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Address

I 15 '{ /J

S l.

/0-1£.

City_ _~C~D-=-l_-9_ _ _ _ _ _ _ _ _ _ _ ST
Home Phone

c9 00 - .fc "/- 3

7

b

~ 3'611/

Zip

SS#

-:;S-(c,

City/State of Birth_C_.~_/1_,,_,,,~Tb~~~------ DOB
D.L.

# (!_ L

Accepted by:
1/ .1/ 5 7
Agency Report# / 3 c o , ,ft sBAC , I 7SI , I '6 I
Warrant Check
Prob. Check
Prob. Officer

2 d-- J

t

T

Employer

s,- ;;2. F

-J. ""s

Work Phone#_ _ _ __

PHYSICAL DESCRIPTION:
Height__k_' ~ " Weight J ~ .r Sex /,0.
Race

W

Glasses

A./

Eyes (3 Iv

Hair i<,-0

Contacts_£_ Facial Hair_ _ _ __

Scars, Marks, Tattoo's_ __ _ _ , . _ . , = : - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - Clothing Description

' /~,._1;_

5 t-~

Co ,_--1c

C-c. ....,_

-

ARRESTING OFFICER INFORMATION:
Date/Time of Arrest

05/:2, /1!:>
I

.

I

I

CHARGES AND BAIL:
M/F
1.

r

·Location- - /13
",,,v /ore-,
Dist 3,;7
---'---'-------

<21;:}(o

K

Arre Sting Officer_~A~'tf_,_/2_'-_·e~J_ _ _ _ #

:2 :J...

~~

Agency

Arrival at PSB

Y9 I' '~-

ARREST TYPE: e(oN-VIEW O WARRANT O CITIZEN
Char es

o I V'c

O OTHER
Warrant or Case #

L.,

2.
3.

4.

5.
6.
Is the arresting officer aware of any mental or physical conditions this inmate may have which might affect his/her safety or
ability to be held without special attention by jail staff?

D Yes
D Yes

l2(No,

Did the arrestee arrive with prescription medication? ~ No,

(Explain) _ _ _ _ _ _ _ _ _ _ _ _ _ __

VEHICLE INFORMATION:

Vehicle Lie. I( 1/C 6

o '6" '1

Vehicle Disposition

Cc.~ I-

rt> YR 76

ST

Make ~

f

Model {!,, ",,__ , /

Body 1/ J ~

Color(s) 6',';1!__

/

CITIZEN ARREST:

I hereby arrest the above named suspect on the charge(s) indicated and request a peace
officer to take him/her into custody. I will appear as directed and si n a complaint against the person I have arrested.

VICTIM'S RIGHTS INFORMATION:
Code Mult. Victims Address:
ID Yes D Nol
DOB
Business Address:

Name:

Phone:

I

Occuoation:

Race/Sex

I
JESSE CARL RIENDEAU

Aae

I

I

I

41982

I
Bus. Phone:

I
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JAIL SHR# 355 Rev 3/11

IN THE DISTRICT COURT OF THE FIRST JUDICIAL

DISTRICT OF THE STATE OF IDAHO,IN AND FOR THE
COUNTY OF KOOTENAI MAGISTRATE DIVISION

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTEN,AI

STATE OF IDAHO,
Plaintiff,
STATE OF IDAHO,

)

)
)

vs.

ORDER FINDING PROBABLE CAUSE
Defendant

~£~,~~~=,f=c~,,~~~--J.~c=~:....L__G_7_~,~
7

_

CITATION NUMBER

)

Defendant,

c_ 2 Sc

I 10 3

)

I,_-'-'/r/'--'-'.--'-(2-'---'.~'--i_ _/<...:<:....·....:.?_:>_ _ _ _ _ ___,.a Police officer
employed by the Coeur d'Alene City Police Department, do solemnly swear

The above-named defendant having been charged with, or arrested for, the
offense(s) of

J)

L) {

/

J

-I

AFFIDAVIT

vs.

)
)

Plaintiff,

O 'f po,?_,,__~ c..

and the Court having examined the affidavits of

/ '7{- o(IC ,;

/# - (Z_,:)

that the attached reports are true and correct copies of my original reports

r-

and, further, that the attached reports and uniform citation are true and

ere}·

_ _ _ _ _ ___,the Court finds probable cause, based on substantial evidence,

correct accounts of the incident leading to the arrest on Idaho Uniform

for believing that said offense has been committed and that the said defendant

Citation No. (!,

committed it.

:2SO

11 o ::>

IT IS THEREFORE ORDERED that a Warrant or Summons may be issued for

~·

the arrest of the above-named defendant, or, if the defendant has been arrested without
Warrant, that the defendant may be detained, and that he/she may be required to post
bail prior to being released.
DATED this

V

~ _
/}
day of_-=-{-~_:....·
____
JI

I

SUBSCRIBED and SWORN to before me this ~ day of

_,20J3

/11,\ . .,__ L,_

,20_.._.

_Not~
Residing at:

J{'a:y,--z;,,,~ ki-~

:3
TODD A HEDGE

NOTARY PUBLIC
STATE OF IDAHO

ORDER FINDING PROBABLE CAUSE
PD#133

PD132 (6/08)
JESSE CARL RIENDEAU

41982
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KOOTENAI CO SO
INTOXILYZER - ALCOHOL ANALYZER
MODEL 5000EN
SN 68-013330
03/21/2013
SOLUTION LOT NO. 12801
SUB NAME=RIENDEAU,JESSE,C
SUB DOB
O.L.N.=ID
OPER NAME=RIOS,MARIO,R
ARREST AGENCY=2802
TIME
TEST
BrAC
02:12 PDT
.000
AIR BLANK
02:12 PDT
INTERNAL STANDARDS
PASSED
.000
02:12 PDT
AIR BLANK
SIMULATOR TEMPERATURE IN RANGE.
SIM CHK #0040
.084
02:13 PDT
ACCEPTABLE
AIR BLANK
.000
02:13 PDT
SUBJECT TEST
. 175
02: 14 PDT
.000
02:15 PDT
AIR BLANK
SUBJECT TEST
. 1 81
02: 1 5 PDT
.000
02: 16 PDT
AIR BLANK

0/5_7

TIME FIRST OBSERVED

JESSE CARL RIENDEAU

41982
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Notice or-Suspension f~r-Failur·~ ofEvidentiary Testing

ITD 3814 (Rev. 01-12)

Supply# 019680909

(Advisory for Sections 18-8002 and 18-8002A, Idaho Code)

/ 3, C. o ) "(s

DR#

Id

Issued To:

J<..1-z......,,d~-=-...,
Last Name

(!_" .....
First

tt3 o .A./ /o ..j/2,_

County of Arrest

.Date-of Birth

Middle

Sf

c:G- ~d-?- ~s d-

Mailing Address

Date

p

Driver's License Number

Arrest~-~ Time of Arrest

l,==t.~J It; ~i:t~/]
State

License Class

D Yes ~ No
Transporting Hazrnat? D Yes
!Z] No
.

-=c(!_,...,.,.;;___,~,,..--0_1-,_0_3~-- Operating CMV?
State

City

Zip

Citation#

Suspension Advisory

1. I have reasonable grounds to believe that you were driving or were in physical control of a motor vehicle while under the influence
of alcohol, drugs, or other intoxicating substances. You are required by law to take one or more evidentiary test(s) to determine the
concentration of alcohol or the presence of drugs or other intoxicating substances in your body. After submitting to the test(s) you ..
may, when practical, at your own expense, have additional test(s) made by a person of your own choosing. You do not have the
right to talk to a lawyer before taking any evidentiary test(s) to determine the alcohol concentration or presence of drugs or other
intoxicating substances in your body.
2. If you refuse to take or complete any of the offered tests pursuant to Section 18-8002, Idaho Code:
A. You are subject to a civil penalty of two hundred fifty dollars ($250).
.
B. You have the right to submit a written request within seven (7) days to the Magistrate Court of )::,," k.....<- ~ County for a
hearing to show cause why you refused to submit to or complete evidentiary testing and why your driver's license should not be
suspended.
C. If you do not request a hearing or do not prevail at the hearing, the court will sustain the civil penalty and your license will be
suspended with absolutely no driving privileges for one (1) year if this is your first refusal; and two (2) years if this is your
second refusal within ten (10) years.
3. If you take and fail the evidentiary test(s) pursuant to Section 18-8002A, Idaho Code:
A. I will serve you with this NOTICE OF SUSPENSION that becomes effective thirty (30) days from the date of service on this
notice suspending your driver's license or driving privileges. If this is your first failure of an evidentiary test within the last five
(5) years, your driver's license or driving privileges will be suspended for ninety (90) days with absolutely no driving privileges
of any kind during the first thirty (30) days. You may request restricted non-commercial driving privileges for the remaining
sixty (60) days of the suspension. Restricted driving privileges will not allow you to operate a commercial motor vehicle. If this
is not your first failure of an evidentiary test within the last five (5) years, your driver's license or driving privileges will be
suspended for one (1) year with absolutely no driving privileges of any kind during that period.
B. You have the right to an administrative hearing on the suspension before the Idaho Transportation Department to show cause
why you failed the evidentiary test and why your driver's license should not be suspended. The request must be made in writing
and received by the department within seven (7) calendar days from the date of service on this NOTICE OF SUSPENSION.
You also have the right to judicial review of the Hearing Officer's decision.
4. If you are admitted to a problem solving court program and have served at least forty-five (45) days of an absolute suspension of
driving privileges, you may be eligible for a restricted permit for the purpose of getting to and from work, school, or an alcohol
treatment program.

NOTICE OF SUSPENSION If you have failed the evidentiary
test(s), your driving privileges are hereby suspended per #3 above,
commencing thirty (30) days from the date of service on this notice.
If a blood or urine test was administered, the department may serve a
Notice ofSuspension upon ~eipt of the test results.
This Suspension for Failure or Refusal of the Evidentiary Test(s) is separate from any: other Suspension :· .,
· or.d~red by. th,e· Court. Please refer. to the back. of this. $us pension Notice for .f!]Ore information. . . . . .
Print Name 11nd J.D: Number of Reporting Officer : t ·.'.' ., •
Agency Code . ..i~ ,, :. : Telepl)one:Number ·: . ·· ·. ·
-Signature of Reporti~g Qfficer

· . -1«~~:~..
Failure:

t;xzsreath

White CopY.- lf..fallure ~ to ITD; .if refusal - to Court

JESSE CARL RIENDEAU

D Urine/Blood

t,·.:s _.:.~:;;:::\:.::·.::.:,:.,;,: ·.,. ~-~<)~'/'_;·_ ;1iiJ:);\j_-~:.::.·;_,.

D Refusal

· Yellow Copy-to Law Enforcement

41982
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Pink Copy - to Court

Gold.enrod Copy· s 1o Driver
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beparbnental Report# _13_c_o1_a_1s_ _ __
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI.

THE STATE OF IDAHO,
Plaintiff,
COURT CASE NUMBER
PROBABLE CAUSE AFFIDAVIT IN SUPPORT
OF ARREST AND/OR REFUSAL TO TAKE TEST
Jesse C. Riendeau

Defendant.
DOB
DL :
ID - - - - - - - - - - State: State of Idaho,

ss
County of Kootenai
I, _MAR_1_o_R_1o_s_K-_22_ _ _ _ _ _ _ _ _ _ the undersigned, being first duly sworn on oath, depose and say
that:
1. I am a peace officer employed by City of Coeur d' Alene.

Iii AM D PM for the crime of driving while under
2. The defendant was arrested on 03/21/13 at 012a
the influence of alcohol, drugs or any other intoxicating substances pursuant to Section 18-8004 Idaho Code.
Second or more DUI offense in the last ten years? D YES Ii] NO D FELONY Ii] MISDEMEANOR
3. Location of Ocurrence: 113a N 10TH ST
Kootenai County, Idaho.

-------------------- ---------"

4. Identified the defendant as: _JE_s_s_E_c_.R_IE-=N=DEA,--u_ _ _ _ _-==-----------by: (check box)

0Military ID Ostate ID Card 0Student ID Card [ilDrivers License
0Verbal ID by defendant
0Credit Cards 0Paperwork found
identified defendant.
Witness:·
Other:

------------------- ------

5. Actual physical control established by: [ilObservation by affiant 0Observation by Officer _ _ _ __
0Admission of Defendant to:_ _ _ _ _ _ _ _ _ _., Ostatement of Witness:_ _ _ _ _ _ __
00ther:

------------------- --------------

6. I believe that there is probable cause to believe the defendant committed such crime because of the following
facts:
(NOTE: You must state the source of all_ information provided below. State what you observed and
what you learned from someone else, identifying that person):

ALS • Probable Cause Affidavit PD23 (2/13)
JESSE CARL RIENDEAU

41982
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PROBABLE CAUSE FOR STOP AND ARREST:

I was w/b on Harrison Ave. when I saw a vehicle e/b in the bike lane. I turned around and was able to
contact the driver of the vehicle as he was exiting to enter his residence. I could see his eyes were
glossy, which in conjunction with the driving, led me to believe he was intoxicated. I administered
SFSTs and based on these, I placed him under arrest for DUI.
D.U. I. NOTES
Odor of alcoholic beverage
Admitted drinking alcoholic beverage
Slurred speech
Impaired mem_ory
Glassy/bloodshot eyes
Other:

[i]Yes []No
[i]Yes []No
OYes

[i]No

[i]Yes []No
[j]Yes []No

Sobriety Tests - Meets Decision Points?
[i]Yes
ONo
Gaze Nystagmus
Walk & Turn
[i]Yes
ONo
One Leg Stand
[i]Yes
ONo
Crash Involved
Injury

OYes
OYes

[i]No
[i]No

----------------------------------

Drug Recognition Evaluation Performed
OYes [j]No
Drugs Suspected:
OYes [i]No
Reason Drugs are Suspected: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Prior to being offered the test, the defendant was substantially informed of the consequences of refusal and
failure of the test as required by Section 18-8002 and 18-8002A, Idaho Code.

[i!Defendant was tested for alcohol concentration, drugs or other intoxicating substances. The test(s) was/were
performed in compliance with Sections 18-8003 & 18-8004(4), Idaho Code and the standards and methods
adopted by the Department of Law Enforcement.
BAC:. m / ~ - - by: [i]Breath Instrument Type: [i]Intoxilyzer 5000 OAlco Sensor
38-013330
Serial# of the instrument:-------

0 Blood AND/OR OUrine Test Results Pending? OYes
Name of person administering breath test: M. Rios 1<22

D No (Attached)

Date certification expires: _04_13_0,_14_ _ __

D Defendant refused the test as follows:

ALS - Probable Cause Affidavit PD23 (2/13)

JESSE CARL RIENDEAU
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By my signature and in the presence of a person authorized to administer Oaths in the State of Idaho, I hereby
solemnly swear that the information contained in this document and attached reports and documents that may be
included herein is true and correct to the best of my information and belief.
Dated: _0_312_1_11_3_ _ _ _ _ __

Mario Rios

(affiant)
Subscribed and sworn to before me on
ate)

~

(or)

-

NOTAR~Oi-IDAHO

PERSON AUTHORIZED TO
ADMINISTER OATHS.
Title:

Residing at:

-------------

,tz;fl,11:l;; tk-:ft-'17o/

My Commission expires:

¥7

/it/

7

TODD A. HEDGE

NOTARY PUBLIC
STATE OF IDAHO

ALS - Probable Cause Affidavit PD23 (2/13)
JESSE CARL RIENDEAU

41982
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Coeur d'Alene Police
Report for CDA Incident 13C07815

Nature: DUI

Address: 1138 N 10TH ST

Location: 82

COEUR D'ALENE ID 83814

Offense Codes: NC
Received By: C.HALLGREN

How Received: 0

Agency: CDA

Responding Officers:
Disposition: ACT 03/21/13

Responsible Officers: M.RIOS
When Reported: 01:27:13 03/21/13

Occurred Between: 01:26:42 03/21/13 and 01:26:42 03/21/13
Date Assigned: **/**/**

Detail:

Assigned To:

Status Date: **/**/**

Status:

Due Date: **/**/**

Complainant: 9301
Last: CDAPD

First:

DOB: **/**/**

Dr Lie:

Race:

Sex:

Mid:
Address: 3818 N SCHREIBER WAY

Phone: (208)769-2320

City: COEUR D'ALENE, ID 83815

Offense Codes
Observed:

Reported: NC Not Classified
Additional Offense: NC Not Classified

Circumstances
Unit:

Responding Officers:
M.RIOS

K22

SP.MORTENSEN

K77
Agency: CDA

Responsible Officer: M.RIOS

Last Radio Log: **:**:** **/**/**

Received By: C.HALLGREN
How Received: 0 Officer Report

Clearance: 1 ARREST REPORT TAKEN
Disposition: ACT Date: 03/21/13

When Reported: 01:27:13 03/21/13
Judicial Status:

Occurred between: 01:26:42 03/21/13

Misc Entry:

and: 01:26:42 03/21/13

Modus Operandi:
LT

Description :

Method:

LOCATION TYPE

LT13 HWY/
RD/ALLEY

D

DRUGS/LIQUOR

D33

Involvements
Date

Type

Description

"Printed on "03/21/13

JESSE CARL RIENDEAU
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Report for CDA Incident 13C07815

03/21/13

Name

CDAPD,

Complainant

03/21/13

Name

RIENDEAU, JESSE CARL

OFFENDER

03/21/13

Vehicle

GRY 1996 TOYT CAMRY ID

MENTIONED

03/21/13

Cad Call

01:27:13 03/21/13 DUl

Initiating Call

Narrative
13C07815
Misdemeanor
DUI 1st Offense 18-8004
M. Rios
Eticket: C2501703
03/21/13, On this date, I was w/b on Harrison when I saw a vehicle approaching
e/b Harrison driving in the bike lane. I turned around on the vehicle and caught
up to it as it pulled into the driveway of 113 8 N. 10th St. I parked on the
street and approached the driver, who I identified as Jesse Riedeneau by his
Idaho DL. I immediately could see that his movements were lethargic and his eyes
were glossy. This as well as his earlier driving, was indicative of a driver
under the influence. I asked him how much he had to drink and he said "nothing
at all 11. I asked him if he used any drugs and he said no. I asked him again how
much he had to drink and he said nothing. Eventually he told me he had a couple
of Dos Equis beers at a restaurant at 1930.
Based on my observations, I administered the SFSTs to Jesse. Jesse had
difficulties following directions during the SFSTS. See the SFST influence
report for further details on the performance of these tests. Based on the
results, I placed Jesse under arrest for DUI and transported him to KCPSB. As I
placed Jesse in the vehicle I could smell the strong and distinct odor of an
alcoholic beverage. I had not smelled the odor earlier due to the strong wind
conditions and his cologne.
Once at KCPSB, I spoke to Jesse in pre-booking. I checked his mouth for any
foreign substance and read him the ALS form during the observation period. After
the observation period, I had Jesse give two breath samples on the intoxilyzer.
Jesse's BrAC was .175/.181. Based on these results, Jesse was booked for DUI 1st
Offense.
All VIEVU and COBAN videos were uploaded to VIPER.

Vehicles
Vehicle Number:

13-02850
License Plate: K466089

License Type:
Expires: **/**/**

State: ID

VIN:

Vehicle Year: 1996
Make: TOYT Toyota

Model: CAMRY

Color: GRY /

Doors: 4
Value: $0.00

Vehicle Type:
Owner:
Last: RIENDEAU

First: JESSE

Mid: CARL

"Printed on "03/21/13
JESSE CARL RIENDEAU
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Report for GOA Incident 13C07815

Race: W

Address: 1138 N 10TH ST

Dr Lie:

DOB:
Sex: M

City: COEUR D'ALENE, ID 83814

Phone: (208)964-3356

Date Recov/Rcvd: **/**/**

Agency: CDA COEUR D'ALENE POLICE
DEPT

Area:

Officer: M.RIOS
UCR Status:

Wrecker Service:

Local Status: III Involved in Incident

Storage Location:
Release Date: **/**/**

Status Date: 03/21/13
Comments:

Name Involvements:
Complainant : 9301
Last: CDAPD

First:

DOB: **/**/**

Dr Lie:

Race:

Sex:

Mid:
Address: 3818 N SCHREIBER WAY

Phone: (208)769-2320

City: COEUR D'ALENE, ID 83815

OFFENDER: 419561
Last: RIENDEAU
Sex: M

Mid: CARL
Address: 1138 N 10TH ST

Dr Lie:

DOB
Race: W

First: JESSE
Phone: (208)964-3356

City: COEUR D'ALENE, ID 83814

"Printed on "03/21/13
JESSE CARL RIENDEAU
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ONE-LEG STAND TES
INSTRUCTIONS:
• Stand with your heels together and your arms
at your sides.
• Do not begin the test until I tell you to.
• Do you understand?
• When I tell you to, raise one foot approximately 6" off the ground and count out loud in
following manner, "1001, 1002, 1003" and so
on, until I tell you to stop. (Demonstrate)
• While counting, keep your leg straight, point
your foot out and keep your arms at your
sides.
• Do you understand the instructions?
If so, you may begin. (Time the subject)
SCORING:
Sways
Raises Arms

0-10

11-20

k'
X

)(

X'

):'

k'

Hops

Puts foot down

21-30

x'

k

K

V

Total Clues:_.,_(
_ __
Cannot do test (Explain) _ _ _ _ _ _ _ __
Other: _ _ _ _ _ _ _ _ _ _ _ _ _ __

/3,(_ o·r:{ I":>. ~.rrc. C..

Case No.

g;~,_,J e·-v

Suspect

(a/4../, 3

Date
Officer

I

I

/tr.

Time - '012
t,
"'-'-'-"''------

e. .;

J

HORIZONTAL GAZE NYSTAGMUS
INSTRUCTIONS:
• Do you wear contacts?
• Keep your head still.
• Focus your eyes on the stimulus.
• Follow the stimulus with your eyes only.
• Do you understand?

L

HGN Test Results:
•
•
•

.,/"

Lack of smooth pursuit
Distinct nystagmus at
maximum deviation
Onset of nystagmus
prior to 45 degrees

Other Indicators:

t:rt;;nz<.

I

------

--- --- -----

/(/4,,.,// p,,;<t---f- JI,(.
r

& r,,... 1r!.,, or n,, tI
~,dJ,,~~ H~l ie ,,?,.</c'"

' Jiz/t

•·•A·'>

/
Total Clues:

R

4 -r

)/'-J

~

JESSE
CARL RIENDEAU
Vertical
Nystagmus:
Yes CJ

Nok
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WA'

~D TURN TEST

INSTRUCTIONS:
• Put your left foot on the line and your right foot
in front of it, heel touching the toe.
• Keep your arms at your side.
• Do not begin until I tell you to.
• When I tell you to, take 9 heel-to-toe steps
down the line.
• When you get to your 9th step, tum taking a
series of small steps with the other foot
• Take 9 heel-to-steps back.
• Count your steps out loud.
• Watch your feet at all times.
• Keep your arms at your sides.
• Do not stop once you begin.
• Do you understand?

SCORING:
INSTRUCTION STAGE:
Can not keep balance
Starts to soon

"I:+

, a-.c- i £Cil ·.. ox.;x:..

~~l>~Ul:•CQ)
I

WALKING STATE:
Stops walking
Misses heel-to-toe
Steps off line
Raises arms

First9

Second 9

V
y

x

x

V
y

\;
,'

Improper tum

V

Actual steps taken

'x'.

Cannot do test

Tvr,-,e-cf
II sl~s

Describe tum:
M

ftn,,,

;vrov, r c/,~<-,_../,.v,
V

"",,.,·J

+~c.

Other: /7,f.5~~rl :< vk;:z )1{.fl,/ +,
« .. c-1
5-ko/.J ;.(f It~<. j)_) n,--/ ,;,e ,...(dY"l-4"7
--flJJf ,,./ /Ill , d J~,.,c~J./--,...c)dj

-/1~

JESSE CARL RIENDEAU
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Notice

OT Suspension for Failure of Evide~t,ary Testing
(Advisory for Sections 18-8002 and 18-8002A, Idaho Code)

ITD 3814 (Rev. 01-12)
Supply# 019680909

DR#

/ 3, C. o 1 °l.i I

s-l

Issued To: .

[<Hc_...,_Je.._..,
Last Name

Middle

First

County of Arrest

C. C
Mailing Address
City

fl ;. ~

,~~fj lf~;2:t~\jj~)J

c:5 ;>. F

Driver's License Number
State

State

e ;;) ~-0

License Class

i / 0 23
Operating CMV?
~=--..c'--=,-------'=----

Zip

D Yes [RI No
Transporting Hazmat? D Yes
,ITT No

Citation#

Suspension Advisory
1. I have reasonable grounds to believe that you were driving or were in physical control of a motor vehicle while under the influence
of alcohol, drugs, or other intoxicating substances. You are required by law to take one or more ev
tiarfr!est(ruo d~~Jle the
s
in~ the rte~~ you
concentration of alcohol or the presence of drugs or other intoxicating substances in your body. A
may, when practical, at your own expense, have additional test(s) made by a person of your own c ,-,,i
•
, ou tI;not 'i?a];!Qbe
right to talk to a lawyer before taking any evidentiary test( s) to determine the alcohol concentratio
smce ~ g s (!ID Q!her
intoxicating substances in your body.
;s

=~
9:r

l.-)D
--j

2. If you refuse to take or complete any of the offered tests pursuant to Section 18-8002, Idaho Code:
r:1
A. You are subject to a civil penalty of two hundred fifty dollars ($250).
C
\0
:~
B. You have the right to submit a written request within seven (7) days to the Magistrate Court of
- ":%_....._,di CouW for a
hearing to show cause why you refused to submit to or complete evidentiary testing and why you
· er's li~se shou'Ict not be
suspended.
C. If you do not request a hearing or do not prevail at the hearing, the court will sustain the civil p na and your license will be
suspended with absolutely no driving privileges for one (1) year if this is your first refusal; and two (
second refusal within ten (10):years.
3. If you take and fail the evidentiary test(s) pursuant to Section 18-8002A, Idaho Code:
A. I will serve you with this NOTICE OF SUSPENSION that becomes effective thirty (30) days from the date of service on this
notice suspending your driver's license or driving privileges. If this is your first failure of an evidentiary test within the last five
(5) years, your ~~r's license Ot\?~i".ing pririleges will b~ ~1~spended for ninety (90) days with absolutely no driving privileges
of any kind during the first thirtyl('3"0Yday.:!_Y_g_u may requ~s-h,restricted non-commercial driving privileges for the remaining
sixty (60) days of the suspension. Restricted driving privilegis will not allow you to operate a commercial motor vehicle. If this
is not your first failure of an t!:V:ident__iary Jest within thv last five (5) years, your driver's license or driving privileges will be
suspended for ~ne (1) year t~)bf'~lut1ly p_o ~~foiprivileg~s of _~ny kind during that period. .
B. You have the nght to an adm1mstratiye h,eiym~ on ~h~ suspens10n pjfore the Idaho Transportatwn Department to show cause
why you failed the evidentiarytest-)rnd,wlfy yoti_t driver'l; license simvld not be suspended. The request must be made in writing
and received by the department within seven (7) 4calendar days from the date of service on this NOTICE OF SUSPENSION.
You also have the right to judicial review of the Hearing Officer's decision.

wf

4. If you are admitted to a problem solving court program and have served at least forty-five (45) days of an absolute suspension of
driving privileges, you may be eligible for a restricted permit for the purpose of getting to and from work, school, or an alcohol
treatment program.

NOTICE OF SUSPENSION If you have failed the evidentiary
test(s), your driving privileges are hereby suspended per #3 above,
commencing thirty (30) days from the date of service on this notice.
If a blood or urine test was administered, the department may serve a
Notice ofSuspension upon receipt of the test results.
This Suspension for Failure or Refusal of the Evidentiary ·Test(s) is separate from any other Suspension
ordered by the Court. Please refer to the back of this Suspension Notice for more information.

·:ir~~i,~~rf;"~:,;ff:'~fw~~j.01~~}0~~~~::?f1t,ti4if~?Y·::1:~ ;:!~2,~?~d~:., ,:~; ;}e; ;f:'.~t~tr<~?:r"r}:)1:
1

1:};;c;:

J,,: }iii/;~!""/•' ~. d/" ~'Ft:·~,~ -~<,,. ,; t ---"'- '; :1:ll'~~ ' : :::i,~t--:j-/!f~,..
D

artment use only

Failure:

~ Breath

White Copy - If failure - to ITD; if refusal - to Court ·

JESSE CARL RIENDEAU

D Refusal
Yellow Copy - to Law Enforcement

41982

Pink Copy - to Court

Goldenrod Copy - to Driver
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,1,onwTENAtfss
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE

cotlff!lfAR!fE1.N IJ: q
CLERK DISTRICT COURT

STATE OF IDAHO,

)

T.ryr-----

)

;;D~EPUm.

~

Plaintiff,
vs.

(I J,,ltQ-5~0

)

~£~.~~~~J=~~~-~~,~J.~~=~--~_c_'_~-~
7

CITATION NUMBER

)

Defendant,

3

ORDER AA~ING PROBABLE CAUSE

~.

C ;2 ~ \J 17 ° 3

)

The above-named defendant having been charged with, or arrested for, the
offense(s)of

J) U(

J

;y~ olrc'-(

)+ o~P-e.-s<..

and the Court having examined the affidavits

of_~frl~~-~/2_,_~~.)__/<_,_-_c:r._9__

- - - - - - - ~ the Court finds probable cause, based on substantial evidence,
for believing that said offense has been committed and that the said defendant
committed it.
IT IS THEREFORE ORDERED that a Warrant or Summons may be issued for
the arrest of the above-named defendant, or, if the defendant has been arrested without
Warrant, that the defendant may be detained, and that he/she may be required to post
bail prior to being rel~;.

.A.

l

A..

.

-

n

tf'l.

\_~-~·--~~-,20.iJ

DATEDthis_r~
f/\.~_dayof __

~
Magistrate

ORDER FINDING PROBABLE CAUSE
PD#133

JESSE CARL RIENDEAU

41982

21 of 391

Log of lK-COURTROOMl l r-- A/8/2013

Page 1 of 1

Description CR 2013-5363 Riendeau, Jesse 20130408 Pretrial Conference Arraignment
Judge Caldwell
Clerk Cassie Poole
Def Rights 08:33:22
1:=======

D

Anlnr11~

Time

Note

Speaker

09:21 :08 AM Judge Caldwell
09:21:16 AM
Riendeau, Jesse

I 09:22:29 AM II Clerk
09:22:46 AM
Judge Caldwell
09:23:51 A

Location

endant present not in custody
Did see rights video
Read and understand rights form for driving under the
influence
Understand penalties for dui
Would like attorney

II Swears defendant
Appoint public defender
Enter not guilty plea set for pretrial conference
arraignment

nd
Produced by FTR Gold™
www.fortherecord.com

JESSE CARL RIENDEAU

41982

file://R:\LogNotes - HTML\Magistrate\Criminal\Caldwell\CR 2013-5363 Riendeau, Jesse 2...
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4/8/2013

y 'Y:) \3ATq,'z2A.

MU::>T BE COMPLETED

1

TO BE CONSIDERED

K OF THE DISTRICT COURT

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
APPLICATION FOR:

BJ

~:e,sse L&c\ R,ro~eP-d
D

D

)

DeJ3 -5303

~

DOB
BY _ _ _ _ _

CASE NO.

CHILD DPARENT )

)

~,f\'-+l.{A. . _ _ _ _ _ _ _ _ _ _))

PARE:t:3UARDIAN OF MINOR

FINANCIAL STATEMENT AND ORDER

)

DOB _ _ _ _~y-.JP~-~---------~)
NOTE: If this application is being made on behalf of a minor, please answer the following questions as they
apply to his/her parents or legal guardian. Include information for you and your spouse.

i, the above named defendant (or the parent(s) on behalf of a min/r), being first duly sworn on oath, depose and
say in support of my request for court appointed counsel:

l/'

My current mailing address is:

\

\:0~ l\/ )D~ 'S-1

Street or P.0. Box

(oew: A; Pi:):taL
City

My current telephone number or message phone is:

"'IO
State

~~<fS)L\
Zip Code

-°'-V~~--_Q_l,~1..--\-_?;;_~~G_.\Q___________

Crimes Charged: --Dl:--a,'-';\._.;'-I..-._________________________
I request the Court appoint counsel at county expense; and I agree to reimburse the county for the cost of said
defense, in the sum and upon the terms as the Court may order.
BELOW IS A TRUE AND CORRECT STATEMENT OF MY FINANCIAL CONDITION:

n/c,...,

1. EMPLOYMENT:
A. Employed:~yes __ no

B. Spouse Employed: __yes __no

C. If not employed, or self-employed, I st date of em loyment_ _' ( ) ~ ) - ~ - - - - - - - - - - - D. My employer i s : _ ~ ~ ~ ~ L - . . D ~ > \ : ! l l i ~ ~ f r : - - - - - - - - - - - - - - - - - Address: --.1~~~....,._.,..,~:1.4,>J=.,........;:,_:_~.__-__:;:___ _ _ _ _ _ _ _ _ _ _ _ _ _ __
2.

3.

HOUSEHOLD INCOME MONTHLY (Include income of spouse):
Wages before deductions $ \ ooo ~b,10--~r income: (Specify: Child Support, S.S., V.S., A.D.C.,
Less Deductions

$

Net Monthly Wages

$

"a~O Afk 7Ct~~od Stamps, Etc.)
~
f\~

$_....,.l)'*"",kb"--'·' - - - - - - -

HOUSEHOLD EXPENSES MONTHLY:
Rent or Mortgage Payment $
Utilities
Clothing
Transportation
School
Food

JESSE CARL RIENDEAU

~o

$ bo
$
$ ~OC>
$
$ d6c)

Child Care
Recreation
Medical
Insurance
Other (Specify)

$
$
$
$
$

IOC>
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3.

HOUSEHOLD EXPENSES MONTHLY: (cont.)

Total$ _ _ _ _ __

DEBTS: Creditor _ _ _Y)..........,t"""fJ.."-------

Total$
Total $ _ _,__.,___ _

-------

Creditor
)\[;,
Creditor -----i.J+,
fi L'""-~-----4.

:--x-A----~~:~:

ASSETS:
$ _ __,F-{z-":=------------

A. I (we) have cash on hand or in banks
B. I (we) own personal property valued at

$ _ _ _( ! ) = - - - - - - - - - - C. I (we) own vehicle(s) valued at
$ _ _\~==,=·=Q:)=----------D. I (we) own real property valued at
$ ____
(!)_ _ _ _ _ _ _ _ _ __
E. I (we) own stocks, bonds, securities, or interest therein $ _ ____.6,,L-.----------

5.

THE FOLLOWING ALSO AFFECTS MY FINANCIAL CONDITION (Specify): _ _ _ _ _ _ _ _ __

'(),t;L

6.

The above named
/.efendant _ _ _ _ parent _ _ _ _ guardian appeared before the
court on the aforesaid charge and requested t t ~of counsel. The court having considered the foregoing, and
having personally examined the applicant; ___ORDERS _ _ _DENIES the appointment of the service of
counsel.
The applicant is ordered to pay$ _ _ _ monthly beginning, _ _ _ _ _ _ _ _ _ _ , 20_ _
for the cost of appointed counsel. Payments are to continue until
[ ] notified by the court that no further amount is due.
[ ] the sum of$._ _ _ _ has been paid.
THE APPLICANT IS ORDERED TO PAY REIMBURSEMENT FOR THE COST OF APPOINTED COUNSEL AT
THE CONCLUSION OF ~E CASE; THIS AMOUNT MAY BE IN ADOITION TO
ORDERED ABOVE.
ENTERED this _ _ _ day of

Custody Status: _ _ In

~ Out

.Apy: I

, 20

_

Copies to:
~rosecuting Attorney _ _ _ _ _ _ _ _ _ __
f.P'ublic Defender

Bond$_ _ _ _ __

~fb~
eputy Clerk

JESSE CARL RIENDEAU

41982
24 of 391
Financial Statement and Order Regarding Public Defender, page 2 DC 028 Rev. 3/06

ORIGIN:_l.
Jay Logsdon, Deputy Public Defender
The Law Office of the Public Defender of Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

)
)
)
Plaintiff,
)
)
V.
)
)
JESSE CARL RIENDEAU,
)
)
Defendant.
)
--------------STATE OF IDAHO,

CASE NUMBER CR-13-0005363
Misd
MOTION TO SUPPRESS RESULTS OF
BREATH TEST

COMES NOW, the above named defendant by and through his attorney, Jay Logsdon,
Deputy Public Defender, and hereby moves the Court for an Order suppressing the use of the results
of any breath test evidentiary testing done in this case. The evidence must be suppressed because the
search by the officers was unlawful and without legal justification, therefore in violation of the
Fourth Amendment to the Constitution of the United States and Article I§ 17 of the Constitution of
the State of Idaho.
Article I Section 17 of the Idaho Constitution affords greater protection than the Fourth
Amendment to the United States Constitution based upon the long-standing jurisprudence of the
Idaho appellate courts, the uniqueness of the State of Idaho, and the uniqueness of the Idaho
Constitution. See State v. Cada, 129 Idaho 224 (Ct.App.1996) (Idahoans have higher expectation of
privacy in their land); State v. Guzman, 122 Idaho 981, 995 (1992) (not the exclusionary rule, but the
MOTION TO SUPPRESS
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constitutional provision itself impedes fact-finding function of Court- but this is a "price the framers
anticipated and were willing to pay"); State v. Thompson, 114 Idaho 746 (1988) (Idahoans have a
higher expectation of privacy in the home); State v. LePage, 102 Idaho 3 87 (1981) Gudicial integrity
mandates exclusionary rule); State v. Rauch, 99 Idaho 5 86 ( 1978) (admission of illegally seized
evidence itself a violation of constitution); State v. Arregui, 44 Idaho 43 (1927) (application of
exclusionary rule in Idaho 34 years prior to Mapp v. Ohio, 367 U.S. 643 (1961)).
Counsel requests that this motion be set for hearing in order to present oral argument,
evidence and/or testimony in support thereof. Requested time is 15 minutes.
DATED this

~/~1__ day of April, 2013.
THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY
BY:

ko~f'DEPUTY PUBLIC DEFENDER

CERTIFICATE OF DELIVERY
I hereby certify that a true and correct copy of the foregoing was personally served by placing
a copy of the same as indicated below on the c93 day of April, 2013, addressed to:
Coeur d'Alene Prosecutor FAX 769-2326
Via Fax

*

Interoffice Mail
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FILED:

Jay Logsdon, Deputy Public Defender
The Law Office of the Public Defender of Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759
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~

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
)
)
Plaintiff,
)
)
)
V.
)
)
JESSE CARL RIENDEAU,
)
Defendant.
)
)
---------------

STATE OF IDAHO,

CASE NUMBER CR-13-0005363
Misd
MEMORANDUM IN SUPPORT OF
MOTION TO SUPPRESS RESULTS OF
BREATH TEST

COMES NOW, Jesse Riendeau, the above named defendant, by and through his attorney,
Jay Logsdon, Deputy Public Defender, and hereby submits the following Memorandum in
support of his Motion to Suppress previously filed with this Court.
I. ISSUE PRESENTED

A. The defendant's consent to the breath test was nonconsensual.

II. FACTS
On March 21, 2013, Officer Rios of the Coeur d'Alene Police Department read a Notice
of Suspension for Failure of Evidentiary Testing to the defendant.

He then waited fifteen

minutes and conducted a breath test using the Intoxilyzer 5000. The results of that test were .175
and .181. The defendant was charged with driving under the influence.

MEMORANDUM IN SUPPORT OF
MOTION TO SUPPRESS RESULTS
OF BREATH TEST
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III. ARGUMENT

A. The defendant's consent to the breath test was nonconsensual.
The Fourth Amendment to the United States Constitution guarantees every citizen the
right to be free from unreasonable searches and seizures. State v. Ramirez, 145 Idaho 886, 888
(Ct.App. 2008); State v. Salois, 144 Idaho 344,347 (Ct.App. 2007); State v. Cerino, 141 Idaho
736, 737 (Ct.App. 2005). Its purpose is "to impose a standard of 'reasonableness' upon the
exercise of discretion by government officials, including law enforcement agents, in order to
'safeguard the privacy and security of individuals against arbitrary invasions.' " Delaware v.
Prouse, 440 U.S. 648, 653-54 (1979) (quoting Marshall v. Barlows, Inc., 436 U.S. 307, 312
(1978)).

The administration of a blood alcohol test constitutes a seizure of the person and a search
within the purview of the Fourth Amendment to the United States Constitution. Schmerber v.
California, 384 U.S. 757, 767 (1966); State v. Diaz, 144 Idaho 300,302 (2007); State v. DeWitt,
145 Idaho 709, 711-12 (Ct.App.2008). Searches and seizures performed without a warrant are
presumptively unreasonable. Diaz, 144 Idaho at 302; DeWitt, 145 Idaho at 712. To overcome the
presumption, the State bears the burden of establishing two prerequisites. Id. First, the State must
prove that a warrantless search fell within a well-recognized exception to the warrant
requirement. Id. Second, the State must show that even if the search is permissible under an
exception to the warrant requirement, it must still be reasonable in light of all of the other
surrounding circumstances. Id.
In Missouri v. McNeely, --- S.Ct.---, 2013 WL 1628934 (U.S.Mo. 2013), the Supreme
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Court of the United States held that an officer's belief that a person is currently intoxicated and
need to conduct an evidentiary test before the alcohol in their system evaporates does not per se
create exigent circumstances that allow the officer to forego seeking a warrant.
The state of Idaho, like the other forty-nine states, has adopted what is called an implied
consent law. McNeely, supra, at *12. In Idaho, implied consent is based upon an individual's
choice to accept the privilege of operating a motor vehicle upon Idaho's highways, see De Witt,
145 Idaho at 712, provided that evidentiary testing is administered by a peace officer with
reasonable grounds for suspicion of DUL See LC.§ 18-8002(1). Whether or not a police officer
gives the required warnings bears nothing on the issue of consent. See DeWitt, 145 Idaho at 714,
184 P .3d at 220 (even if the defendant is not notified of the consequences ofrefusal as required
by LC. § 18-8002(3), the results of the evidentiary test are admissible in a criminal prosecution);
State v. Burris, 125 Idaho 289,292,869 P.2d 1384, 1387 (Ct.App.1994) (consent is not vitiated
even if defendant is not informed of the consequences ofrefusal under LC. § 18-8002(3)). The
failure to advise a suspect of the consequences of refusal would be significant only with regard to
the administrative suspension of the suspect's license following a refusal. DeWitt, 145 Idaho at
714 n. 4. Idaho courts have long held that a driver has no legal right to resist or refuse
evidentiary testing. Id. at 713.
The Idaho Supreme Court in State v. Woolery, 116 Idaho 368, 372- (1989), discussed the
legality of implied consent laws:
As explained by the Wisconsin Supreme Court in State v. Zielke,
137 Wis.2d 39,403 N.W.2d 427 (1987), "the implied consent law
is an important weapon in the battle against drunk driving in this
state. Neither the law, its history nor common sense allows this
MEMORANDUM IN SUPPORT OF
MOTION TO SUPPRESS RESULTS
OF BREATH TEST

JESSE CARL RIENDEAU

Page3

41982

29 of 391

court to countenance its use as a shield by the defense to prevent
constitutionally obtained evidence from being admitted at trial. "
403 N.W.2d 427,434.
The South Dakota Supreme Court ruling in State v. Buckingham,
240 N.W.2d 84 (1976), that noncompliance with the implied
consent statutes rendered the blood sample and test results
inadmissible in a driving while intoxicated manslaughter
prosecution, was overruled just one year later in State v. Hartman,
256 N.W.2d 131 (S.D.1977). The court explained:
The Buckingham decision was without the benefit of argument
from the state on the question of whether use of the "exclusionary
rule" was necessary where there is a violation of the implied
consent statutes. Upon further consideration, this court feels that it
is necessary to modify the Buckingham decision .... Our
consideration of the implied consent statutes must be prefaced
upon the United States Supreme Court's decision in Schmerber v.
California [citations omitted in quote] ... The exclusionary rule is a
judicially created means of protecting the rights of citizens under
the Fourth Amendment and Art. VI,§ 11 of the South Dakota
Constitution as a deterrent to unlawful police conduct. However,
evidence obtained in violation of statutory rights is not
inadmissible per se unless the statutory rights are of constitutional
proportions or there exists no other method of deterring future
violations of the rights which the legislature has granted to its
citizens.
Hartman, 256 N.W.2d 131, 134-135. In holding that the results of
the blood test were admissible, the court explained that despite the
fact the legislature created a specific right of a driver to refuse to
submit to a test to determine the alcohol content of his blood,
failure to comply with the procedure as set forth in the implied
consent statutes does not require suppression of the test results as
long as the testing procedure complied with the driver's
constitutional rights. [emphasis added].
The Idaho Legislature has acknowledged a driver's physical ability
to refuse to submit to an evidentiary test, but it did not create a
statutory right for a driver to withdraw his previously given
consent to an evidentiary test for concentration of alcohol, drugs
or other intoxicating substances. [emphasis in original].
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Importantly, the pre-1983 statute, JC§ 49-352, covering implied
consent to extract blood for a blood alcohol test, stated: "If such
person having been placed under arrest and having thereafter
been requested to submit to such chemical test refuses to submit to
such chemical test the test shall not be given but the department
shall suspend his license or permit to drive .... " The 1984
legislature repealed J.C. § 49-352, the legislative precursor of§
18-8002, and adopted§ 18-8002 as a part of the new chapter 80 of
title 18. In addition to maintaining the pre-1983 implied consent
language and the 1983 deletion of the language just discussed, this
enactment added a section making it clear that a driver does not
have the right to consult with an attorney before submitting to an
evidentiary test. The state submits that the elimination of the
statutory provision that the test shall not be given if it is refused,
the continued use of the pre-1983 implied consent language, the
addition of a specific statutory provision making it very clear that
a driver does not have a right to consult with an attorney before
submitting to the evidentiary test, along with the statement of
purpose enacted as a part of the 1983 Act, reflect the legislative
"get tough" policy. This legislative "get tough" policy did not
include the creation of a statutory right for a driver to refuse to
submit to an evidentiary test requested by an officer who has
reasonable cause to believe that such driver is under the influence.
The Oregon Supreme Court in State v. Newton, 636 P.2d 393
(1981), explained that the concept of implied consent is a statutory
fiction which, at first, appears to be theoretically contradictory.
The contradiction disappears, however, when it is realized that the
words "consent" and "refusal" are not used as antonyms, because
they are not used in the same sense. "Consent" describes a legal
act; "refusal" describes a physical reality. By implying consent, the
statute removes the right of a licensed driver to lawfully refuse, but
it cannot remove his or her physical power to refuse. As another
court put it:
The obvious reason for acquiescence in the refusal of such a test by
a person who as a matter of law is "deemed to have given his
consent" is to avoid the violence which would often attend forcible
tests upon recalcitrant inebriates.
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It is firmly established that a drunken driver has no right to
resist or refuse such a test [citations omitted in quote].
[emphasis added]. It is simply because such a person has the
physical power to make the test impractical, and dangerous to
himself and those charged with administering it, that it is excused
upon an indication of his unwillingness .... Bush v. Bright, 264
Cal.App.2d 788, 790, 792, 71 Cal.Rptr. 123 at 125 (1968) (original
emphasis).
Thus refusal as contemplated by the statute is something other than
withholding of consent because consent is legally implied. It is a
refusal to comply with the consent which has already been given as
a condition of a license to drive. The purpose of a warning of
license suspension following a refusal ... is to overcome an
unsanctioned refusal by threat instead of force. It is not to reinstate
a right to choice, but rather to nonforcibly enforce the driver's
previous implied consent.
636 P.2d 393 at 397-398 (original emphasis). See also State v.
Hoehne, 78 Or.App. 479, 717 P.2d 237 (1986); State v. Spencer,
305 Or. 59, 750 P.2d 147 (1988); Pears v. State, 672 P.2d 903
(Alaska App.1983), rev'd on other grounds, 698 P.2d 1198 (Alaska
1985); Wirz v. State, 577 P.2d 227 (Alaska 1978).

The Idaho Legislature has not created a statutory right to refuse to
submit to an evidentiary test to determine a driver's blood alcohol
level. It is difficult to believe that the Idaho Legislature would
provide an individual with the statutory right to prevent the state
from obtaining highly relevant evidence when a law enforcement
officer has reasonable cause to believe that individual has
committed a crime-whether it would be driving under the
influence, vehicular manslaughter, sale of controlled substances,
or murder. If the driver's constitutional right to be free from
unreasonable searches and seizures is complied with, the state
should not be prevented from obtaining such relevant evidence as
the alcohol content of the driver's blood.
Even more tellingly, the Court found that

In SchmerberL the United States Supreme Court recognized that a
warrantless seizure of the blood of a driver, as long as probable
cause exists and the withdrawal of the blood is done in a
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reasonable fashion, does comply with the provisions of the fourth
amendment.
The Idaho Supreme Court was manifestly wrong in its interpretation of Schmerber v. California,
384 U.S. 757 (1966) and has now been overruled by the United States Supreme Court's ruling in
McNeely. See McNeely, supra, at *5.
Now this Court is confronted with what this means for defendants who have been read
the Notice of Suspension for Failure ofEvidentiary Testing (otherwise known as the ALS form).
This form is read by Idaho police to defendants and states
I have reasonable grounds to believe that you were driving or were
in physical control of a motor vehicle while under the influence of
alcohol, drugs, or other intoxicating substances. You are required
by law to take one or more evidentiary test(s) to determine the
concentration of alcohol or presence of drugs or other intoxicating
substances in your body. After submitting to the test(s) you may,
when practical, at your own expense, have additional test(s) made
by a person of your own choosing. You do not have the right to
talk to a lawyer before taking any evidentiary test(s) to determine
the alcohol concentration or presence of drugs or other intoxicating
substances in your body.

The obvious problem with this is that the law requiring those tests is unconstitutional. When the
officer does not have a warrant, he may not threaten to do what he is not legally authorized to do.
Bumper v. North Carolina, 391 U.S. 543, 548-550 (1968); State v. Smith, 144 Idaho 482, 488-89
(2007). That threat vitiates any consent. Id. The state does not have the power to give implied
consent to a search in violation of the Constitution. Woolery, 116 Idaho at 372 quoting Hartman,
256 N.W.2d at 134-135.
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In this case, the defendant was read the ALS form. Therefore, his consent was
involuntary and the result of the test must be excluded under the Idaho Constitution Article I §
17. State v. Guzman, 122 Idaho 981,995 (1992).
IV. CONCLUSION
The defendant respectfully requests that this Court grant his Motion to Suppress the
results of the breath test in this case because his consent to the search was involuntary and
therefore the test was carried out in violation of his rights under the Constitutions of the United
States and the State of Idaho.

DATED this

-~-1__ day of April, 2013.
THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY

BY:

JkKaf:o~~
DEPUTY PUBLIC DEFENDER
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CERTIFICATE OF DELIVERY
I hereby certify that a true and correct copy of the foregoing was personally served by
placing a copy of the same as indicated below on the
day of April, 2013, addressed to:

'23

Coeur d'Alene Prosecutor FAX 769-2326
Via Fax
~

Interoffice Mail
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ORIGINA'
STATE OF IOAHO

Jay Logsdon, Deputy Public Defender
The Law Office of the Public Defender of Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759

~[ii~y OF KOOTENA,Jss
U13 HAY - I PH 2: lt2

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,

)
)
Plaintiff,
)
)
V.
)
)
JESSE CARL RIENDEAU,
)
)
Defendant.
)
_______________)

CASE NUMBER CR-13-0005363
Misd
MOTION TO SUPPRESS

COMES NOW, the above named defendant by and through his attorney, Jay Logsdon,
Deputy Public Defender, and hereby moves the Court for an Order suppressing any and all evidence
gathered against the above named defendant including.all statements made by the defendant, the
observations made by the officers of the defendant before, during and after the stop, and any
evidence seized subsequent to the stop. The evidence mµst be suppressed because the warrantless
stop and arrest by the officers was unlawful and without legal justification, therefore in violation of
the Fourth Amendment to the Constitution of the United States and Article I§ 17 of the Constitution
of the State ofldaho.
Article I Sectiori 17 of the Idaho Constitution affords greater protection than the Fourth
Amendment to the United States Constitution based upon the long-standing jurisprudence of the
Idaho appellate courts, the uniqueness of the State of Idaho, and the uniqueness of the Idaho
MOTION TO SUPPRESS

JESSE CARL RIENDEAU

Page 1

41982

36 of 391

Constitution. See State v. Cada, 129 Idaho 224 (Ct.App.1996) (Idahoans have higher expectation of
privacy in their land); State v. Guzman, 122 Idaho 981, 995 (1992) (not the exclusionary rule, but the
constitutional provision itselfimpedes fact-finding function of Court- but this is a "price the framers
anticipated and were willing to pay"); State v. Thompson, 114 Idaho 746 (1988) (Idahoans have a
higher expectation of privacy in the home); State v. LePage, 102 Idaho 387 (1981) Gudicial integrity
mandates exclusionary rule); State v. Rauch, 99 Idaho 586 (1978) (admission of illegally seized
evidence itself a violation of constitution); State v. Arregui, 44 Idaho 43 (1927) (application of
exclusionary rule in Idaho 34 years prior to Mapp v. Ohio, 367 U.S. 643 (1961)).
Counsel requests that this motion be set for hearing in order to present oral argument,
evidence and/or testimony in support thereof. Requested time is 15 minutes.
DATED this __/_·_ _ day of May, 2013.
THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY
BY:

JA/zc;G~
DEPUTY PUBLIC DEFENDER

CERTIFICATE OF DELIVERY

I hereby certify that a true and correct copy of the foregoing was personally served by placing
a copy of the same as indicated below on the
/
day of May, 2013, addressed to:
Coeur d'Alene Prosecutor FAX 769-2326
Via Fax

¼._

Interoffice Mail
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~9RIGINAL
Jay Logsdon, Deputy Public Defender
The Law Office of the Public Defender of Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759

STATE OF IDAHO
J
COUNTY OF KOOTENAIJSS
FILED:

2013 HAY-6 PH Z: t.9

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,
Plaintiff,
V.

JESSE CARL RIENDEAU,
Defendant.

)
)
)
)
)
)
)

~

CASE NUMBER CR-13-0005363
Misd
SUPPLEMENTAL MATIERAL FOR
DEFENDANT'S MOTION IN LIMINE
AND MOTION FOR JUDICIAL NOTICE

)

COMES NOW, the above named defendant by and through his attorney, Jay Logsdon, Deputy
Public Defender, and provides the Court and opposing counsel with the following supplemental
material in support of his motion for an Order to preclude the prosecuting attorney from
introducing into evidence any evidence of the breath test result. The defendant further moves
that the Court take judicial notice of these documents under I.R.E. 201.
The following documents are attached and incorporated by reference:
Idaho State Police Forensic Services, Standard Operating Procedure Breath Alcohol Testing,
effective date 1/15/2009;
Idaho State Police Forensic Services, Standard Operating Procedure Breath Alcohol Testing,
effective date 4/23/2012;

SUPPLEMENTAL MATERIAL FOR DEFENDANT'S
MOTION IN LIMINE AND MOTION FOR JUDICIAL
NOTICE
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Idaho State Police Forensic Services, Standard Operating Procedure Breath Alcohol Testing,
effective date 1/16/2013;
Idaho State Police Forensic Services, Idaho Intoxilyzer 5000 Series Reference Manual, effective
date 12/16/2006.
The National Highway Traffic Safety Administration produces a manual for students and
instructors used nation-wide to train officers on how to do field sobriety testing. Attached is a
copy of a summary of the changes made to the manuals between 2004 and 2006. On page four,
the Court will find that the instructor manual was changed to read
For training purposes, the SFST's are not at all flexible. They
must be administered each time, exactly as outlined in this course.
This change to stricter application of the testing was based on an Ohio Supreme Court opinion.
See id. It would appear that the National Highway Traffic Safety Administration does not share
or support the Idaho State Police's practice of deregulating in the face of officers failing to
properly administer testing.
DATED this _ _b_.__ day of May, 2013.
THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY
BY:

~~
JM0Gso
DEPUTY PUBLIC DEFENDER
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CERTIFICATE OF DELIVERY

I hereby certify that a true and correct copy of the foregoing was personally served by
placing a copy of the same as indicated below on the
U day of May, 2013, addressed to:
Coeur d'Alene Prosecutor FAX 769-2326
Via Fax
_.;L- Interoffice Mail
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2004 and 2006 Standardized Field Sobriety
Testing (SFST) Revisions
In 2004 and 2005 several workgroups. convened at the request of the National Highway
Traffic Safety Administration (NHTSA) to review the Standardized Field Sobriety Testing
(SFST} curriculum and make needed updates and revisions.
The attached information reflects the revisions completed by the various workgroups. The
revisions listed were approved by the International Association of Chiefs of Police {IACP)
DRE Technical Advisory Panel (TAP) and implemented into the September 2004 and
February 2006 SFST curriculum.
SFST revisions contacts:
National Highway Traffic Safety Administration (NHTSA):

Dean Kuznieski,

NHTSA
Enforcement and Justice Services Division,
400 J'h Street, S.W.,
Washington, DC 20590
Telephone: 202-366-9835
Fax: 202~366-2766
E-mail: Dean.Kuznleski@dot.gov
Bob Hohn
NHTSA
Impaired Driving Division
400 7'h Street, S.W,
Washington, DC. 20590
. Telephone: 202-366-9712
Fax: 202-366-2766
E-mail: bob.hohri@dot.gov
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SFST Instructor Training Manual
Administrators Guide

D

Section E.

Guidelines for Controlled Drinking Practices

The fourth paragraph on page 14 deals with volunteers wearing contact lens.
Since the wearing of contact lens is no longer a factor in HGN testing, this
paragraph was removed.
The fifth paragraph of Section E 2, states that volunteers should be brought to
the training facility two hours before the practice session begins. This was
revised to read three hours before the practice session begins to allow for
proper preparation and alcohol assimilation into the blood stream.
Guidelines for achieving target BAC's, Page 14 Section E~3.
Table for achieving target BAC's was adjusted to target impairment levels at
or about 0.13 BAC. The table was also adjusted to include the recommended
number of drinks (over a thtee~hour period) for both men and women based
on the following weights:

WEIGHT
110
120

130
140
150
160
170
180
190
200
210
220
230
240
250

MEN
5
6
6
7

WOMEN

7

4
5
5
5

8

6
6

8

·7

9
9

7

7

10
10

8

10
11
11

8
8
9
9

12

10

The last sentence in the first paragraph on page 15 was deleted. This change
was made to help minimize the chances of volunteers getting sick due to
drinking too fast.
.
Page 17 second paragraph was revised to re~d that only the IACP/NHTSA
Option tapes are approved for the SFSi instmction.
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SFST Instructor Training Manual
D

Session I: Introduction and Overview
Definition of Vertical Gaze Nystagmus was revised in Glossary of Terms
to be consistent with the DRE definition.

D

Session II: Detection and General Deterrence
Page 11-1. Part A., 2.b. was revised to reflect most current FARS data.
Revised to read, "In 2002, alcohol related fatalities rose to 17,419,
representing 41 percent of all traffic fatalities."
Added an Instructor's note to reflect, uNHTSA 2002 FARS data."
PowerPoint slide ll -2 was revised to reflect new data.

PowerPoint II -6 was revised to read:
"In 2002, a,cohol vias involved in approximately 41 percent of all fatal
crashes, 9 percent of all reported injury crashes and 6 percent of all
crashes. Fifty-four percent of all fatal crashes on weekends were
aJcohol related."
"These alcohol related fatalities represent an average of one alcoholrelated fatality every 30 minutes. Based on the most current cost data
available, these alcoholrrelated fatalities cost society approximately $54
billion in lost productivity, medical expenses, property damage and
other related expenditures."
Page ll-20, Subpart 3., Dose-Response Relationships, subpart a. (4) & (5).
Part (4) was revised to reflect 0.08 BAC and revised to read; The so-called
"illegal limit" of BAC is 0.08 in all states.
PowerPoint II -23 was revised to reflect .08 SAC.

Section 3 a (5) on page ll-20 was also revised to reflect the 0.08 reference.
Section will now read "If a person has a BAC of 0.08 it means there are
0.08 grams of pure ethanol in every 100 milliliters ("percent") of hisfher

blood."

·

Added instructor note: The term 61 percent" is sometimes informally used
because the concentration is determined in units of one hundred.

3
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However, instead of being a "true" percent, the actual units are
measured in mass (grams) of ethanol per volume (milliliters) of blood.
Subpart 3., b., page 11~20, was revised to reflect the 0.08 reference.

Subpart 3., b. (3) was revised to reflect 0.08 reference to read: "It is
estimated that a person would have to consume four cans of beer, four
glasses of wine or four shots of 80wproof whiskey in a fairly short period
of time to reach a BAC of 0.08."

To clarify the statement in b. (3) an Instructor's Note was added to read,
uRemind students of the numerous factors which determine actual
BA Cs, (i.e., sex, weight, height, etc.)."
Subpart 3., b. (6) was revised to reflect 0.08 to read: ''If one of the shot
glasses was filled with pure ethanol and the other half-filled, there would
be enough of the drug to bring an average man's BAC to 0.08.i,

0

Session Ill: The Legal Environment
The Instructor's Note on page lllw14, opposite 7 b. was revised to read: 11 For
training purposes, the SFST's are not at all flexible. They must be
administered each time, exactly as outlined in this course."

Added 7 c to read; "This decision was based upon an older edition of this
manual and was a strict interpretation by the court."

Also added Instructor Note across from 7 c. to read: "Regarding Homan and

State vs. Schmitt1 101 Ohio St 3d 19, 2004."
Attachment A at the end of Session Ill entitled "Horizontal Gaze Nystagmus
State Case Law Summary" was updated by the National Traffic Law Center.

D

Session IV: Overview of Detection, Note Taking and Testimony

No revisions
0

Session V: Phase One - Vehicle In Motion

Added instructor note to page V-12, in Part E in the Typical Reinforcing Cues
of the Stopping Sequence, opposite item 2 in the instructor's column that
addresses the fleeing operator (as noted on slide V-8).

4
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The Instructor's note added was "Point out here the dangers inherent with
fleeing operators. If time allows, review agency's pursuit policy.'1
PowerPoint slide V-9 was corrected to read: "Phase One: Task Two."

D

Session VI: Phase Two - Personal Contact

No revisions

D

Session VII: Phase Three~ Pre-Arrest Screening
The Section on Gaze Nystagmus, Horizontal Gaze Nystagmus - Definition,
Concepts and Demonstration(Parts C and D)' were moved forward. becoming
Parts B and C. Part B., Divided Attention Tests: Concepts, Examples,
Demonstrations were moved to Part E. Parts A, F & G remain the same.

The restructuring of this section puts the introduction to HGN section first to
be consistent with other Sessions (i.e. VI II) and the standardization concept.
The order of the PowerPoint slides for this Session were also revised to
coincide with the changes mentioned above.

Added Instructor Note at ihe end of Section C to suggest the showing of the
video entitled, "The Truth Is In the Eyes" (8 minutes and 50 seconds).

D

Session VIII: Concepts and Principles of the SFST's

Page Vlll-5, C., Horizontal Gaze Nystagmus, 1.,b., (first bullet), the word
"usually'' was deleted and replaced with "generally"
PowerPoint slide Vlll-10 tl1e two asterisks after Horizontal Gaze were deleted
since there is no reference.

Page VIII-?, Section C 3d, an Instructor Note was revised to include current
research on positional alcohol nystagmus. The revised Instructor Note reads;
11 ln the original HGN study, research was not conducted for performing
HGN on people lying down. Current research demonstrates that HGN
can be performed on. someone in this position. 1 ' "See Attachment A,
page 51 #33, ""Nystagmus Testing in Intoxicated Individuals.""
References to PAN I and Pan nwere moved into the instructor notes section.
Page VI) 1-10, 3e, the new· definition of Vertical Gaze Nystagmus was added .
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Page Vlll-10, under Vertical Gaze Nystagmus (second bullet), the word
"produce" was changed to "cause." Also, in the instructors note opposite
Vertical Gaze Nystagmus, the word uinduce" was changed to "cause."
Page Vlll-13, 5., in the Administrative Procedures for Horizontal Gaze
Nystagmus, the second paragraph was revised to read: "It is important to
administer the Horizontal Gaze Nystagmus test systematically usin.g the
following steps to ensure that nothing is overlooked."
An Instructor's Note was added opposite this paragraph which reads, "There

are 10 steps in the systematic administration of the Horizontal Gaze
Nystagmus test."
Page Vlll-13, Section 5 a., the words ''Step I: Check for eyeglasses" were
added. In 5 b., the words "Step II: Verbal lnstructions" were added.
Page Vlll-14, in Section 5 c., the words "Step Ill: Positioning the Stimulus"
were added. In 5 d., the words "Step IV: Equal Pupil Size and Resting
Nystagmus" were added. In 5 e., the words "Step V: Tracking'1 were added.
In Section 5 f., the words "Step VI: Lack of Smooth Pursuit" were added. In
Section 5 g., the words "Step VII: Distinct and Sustained Nystagrnus at.
Maximum Deviation" were added.
Page Vll\-15, Section 5 h., the words "Step VIII: Onset of Nystagmus Prior
to 45 Degrees11 were added. In Section 5 i., the words ustep IX: Total the
Clues" was added. In Section 5 j., the words "Step X: Check for: Vertical
Nystagmus" were added.
The Instructor's Note directing the instructor to place different sized coins on
an overhead projector, which had been on page Vlll-13 was removed.

PowerPoint Slide Vlll-11 was changed to reflect changes made.
Page Vlll-16, the Instructor Note across from Section 6 a was revised to read:
"It is important that students start with the subjects left eye first. Then
check the right eye for the same clue. This procedure should be used for
all three clues."
Instructor Note across from Section 6 b was revised to direct the instructors to
remind the students to check each eye twice for each clue.
·
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Page Vlll-17, the word "testing" was replaced with "checking" in 6 d.
Page Vlll-17, the analogy of windshield wipers going across a wet windshield
was added to the instructor notes addressing smooth pursuit.
Page Vlll-18, first bullet in (1) was revised to read: "It is necessary to move
the object smoothly in order to check the eyes ability to pursue
smoothly."
Page Vlll-22, in the first bullet in Section f., the words "the test of' were
replaced with "check for."
Page Vlll-34, opposite the bullets on administering VGN, an instructor's note
was added which reads: ''Remind students to make two checks for
Vertical Nystagmus."

Page VI 11-42, the instructors note section across from 8 h (first bullet), which
read "If suspect can't do test record as if all eight clues were obseNed" was
revised to read: "If suspect can't do the test, record observed clues and

document the reason for not completing the test, e.g. suspect's safety."
Page Vlll-50, Section G 8(h) in the instructors note section which read,
"Record as if all four clues were observed" was revised to read, "If suspect

can't do the test, record observed clues and do·cument the reason for
not completing the test, e.g. suspect's safety."

Page Vlll-58, an instructor note was added across from section d to read:
"Instruct students to place a letter "M" at bottom of vertical line to
indicate missed heel to toe."
Page Vlll-64, in the ''Test Your Knowledge" examination, in questions #4, #9
and #13, the words "Per the original research'' were inserted at the
beginning of the questions.

PowerPoint slides Vlll-21 and 25 were revised to reflect the scoring revisions
to the Walk & Turn and One Leg Stand tests.
Attachment to Session VIII was updated to include the following studies:

1. "Nystagmus Testing in Intoxicated Individuals" - November 2003, by
Citek, Ball and Rutledge.
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2. "The Robustness of the Horizontal Gaze Nystagmus (HGN) Test" 2004, U.S. Department of Transportation.

D

Session IX: Test Battery Demonstrations
No revisions

D

Session X: Dry Run Practice Sessions

Added a reference to check for resting nystagmus to Step 2 of the Student
Proficiency Examination form. (Attachment A).
'

D

Session XI: Testing Subjects Practice - First Session

No revisions
D

Session Xl~A: Testing Subjects Practice - First Session {Options)

Added the BAC results and SFST scoring clues for each of the volunteer
drinkers.
D

Session XII: Processing The Arrested Suspect and Preparation For Trial
No revisions

D

Session XIII: Report Writing and Moot Court
No revisions

D

Sessfon XIV: Testing Subjects Practice - Second Session

No revisions

D

Session XIV-A: Testing Subjects Practice - Second Session (Option
Two)

Added the BAC results and SFST scoring clues for each of the volunteer
drinkers.

D

Session XV: Review and Proficiency Examinations

Page XV-1 1 A, 1., c. revised to read, "Nystagmus ,s caused by alcohol
and/or other drugs and some medical conditions."

8
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Page XV-2, added an instructor no1e opposite 5.,d., to read: "Remind
students :to conduct a second pass the same as the first."
Page XV-3, added an instructor note opposite 6.g., to read:
students to conduct a second pass the same as the first."

"Remind

Page XV-4, added an instructor note opposite 8.c., to read: "Based on the
original research."
Page XV-6, added an instructor
original research."

note opposite 4.c., to read:

HBased on

the

Page XV-7, added an instructor note opposite 4.c., to read: "Based on the
original research. 11
·
PowerPoint slides XV-10 and XV-14 were revised to reflect the scoring
changes for the Walk and Turn and One Leg Stand tests.
In Attachment A. the Student Proficiency Examination, the word "repeat'' was
placed in brackets and entered after ltem #3. (Checking for equal tracking).

D

Session XVI; Written Examination and Program Conclusion
The DWI Detection and Standardized Field Sobriety Testing Post-Test was
changed to Attachment A

The DWI Detection and Standardized Field Sobriety Testing Remedial Test
was changed to Attachment B.
Question ·1 1, page 2 of the Remedial Test was revised along -with the
attached answer sheet to reflect the scoring changes for the Walk and Turn
Test.

SFST Student Training Manual
D

Session I: Introduction and Overview
Revised definition of Vertical Gaze Nystagmus in the Glossary of Terms attachment

to: 11 An up and down jerking of the eyes which occurs when the eyes gaze
upward at maximum elevation."

9
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D

Session II: Detection and General Deterrence
Page ll-1, the first paragraph last sentence was revised to reflect most current
Fatal Accident Reporting System (FARS) data. Revised to read, "In 2002,
alcohol related fatalities rose to 17,419, representing 41 percent of all
traffic fatalities. (NHTSA 2002 FARS data)"
Page 11-17 Dose-Response Relationships section, the first paragraph was
revised to reflect 0.08 BAG information. Added: "If a person has a BAC of
0.08 it means there 0.08 grams of pure ethanol in every 100 milliliter
("percent") of his/her blood."

D

Session Ill: The Legal Environment

Page 111-9 Ohio v. Homan was changed to read: "State v. Homan."

Page 111-10, under State v. Homan, added two sentences at the end of the first
paragraph to read: 11 This decision was based upon an older edition of this
manual where an ambiguous phrase was strictly interpreted by the
court. The phase in question only applied to the use of the SFST's for
training purposes."

Attachment A at the end of Session Ill entitled "Horizontal Gaze Nystagmus
State Case Law Summary" was updated by the National Traffic Law Center.
D

Session tV: Overview of Detection, Note Taking and Testimony
The DWI Investigation Field Notes form {Page IV-11) w~s revised to include
Vertical Nystagmus under IV. (Also revised in all other sessions where the.

Field Investigation form is provided).
D

Session V: Phase One - Vehicle In Motion

No revisions
D

Session VI: Phase Two - Personal Contact

No revisions·

D

Session VII: .Phase Three - Pre-Arrest Screening

The section on Nystagmus and Divided Attention Tests were revised to reflect
Nystagmus first followed by the Divided Attention tests. The definition of
10
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Vertical Gaze Nystagmus (VGN) on Page Vll-6, last paragraph, was revised
to reflect the new definition. The restructuring of this section makes the testing
sequence consisten1 with other sessions and reinforces standardization.

D

Session VIII: Concepts and Principles of the SFST's
Page Vlll-4 section 2 (2), the explanation of Vertical Nystagmus was revised
to follow the new definition.
Page Vlll-5 under "Procedures to Access Possible Medical Impairment", a
reference to checking for Resting Nystagmus was added.
Page Vlll-5, section 2, the words "and Sustained'' were added after the word
"Distinct." "Sus\aineo" was also added following word "distinct" in second
sentence.

Page Vlll-6, the last two paragraphs were revised to reflect the proper
sequence of the medical checks prior to checking for the three clues of HGN.
Page Vlll-7, second paragraph, added word ''sustained" after word "distinct"
in first sentence.
Page Vlll-7, the box containing the administrative procedures tor conducting
the HGN test was changed to reflect the revised 10 step procedure.
Page Vlll-9, Procedures for Walk and Turn Testing, 1. Instruction Stage,
fourth instruction bullet was revised to read: "Maintain this position until I
have completed the instructions."
Page Vlll-11, first paragraph following section H was revised to include new
scoring for the Walk and Turn Test. Revised to read; "If suspect can't do the
test, record observed clues and document the reason for not completing
the test, e.g. suspect 1s safety."
Page VI 11-12, section 2, first bullet of the instructions was revised to read:
"When I tell you to start, raise one leg, either leg, with the foot
approximately six inches off the ground, keeping your raised foot
parallel to the grol111d."

Page Vlll-13, section 3, the note following D was revised to read: "If suspect
can't do the test, record observed clues and document the reason for ·
not completing the test, e.g., suspect's.safety."

11
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Page Vlll-13, second paragraph under "Note" was revised to include the
words: "Based on original research."
Page Vlll-14, words "and sustained" were added to the Horizontal Gaze
Nystagmus box.
Page Vlll-17, the las1 sentence tha1 made reference to recording eight clues if
a person cannot complete the Walk and Turn Test was removed.
Page Vlll-19, the last sentence which made reference to recording four clues
if a person cannot cornplete the One Leg Stand Test was removed.
Page Vlll-20, questions #4, #9 and #13 in the "Test Your Knowledge" section
were revised to include the words "Per the original research."
Attachment B, "Scientific Publications and Research Reports Addressing
Nystagmus" two new research papers; 1) "Nystagmus Testing in
Intoxicated Individuals", Citek, Ball and Rutledge, 2003., and 2) "The
Robustness of the Horizontal Gaze Nystagmus {HGN} Test", U.S.
Department of Transportation, 2004 were added.
O

Session IX: Test Battery Demonstrations
No revisions

D

Session X: Dry Run Practice Sessions
Page X-3, added a reference to check for Resting Nystagmus in step #2.

D

Session XI: Testing Subjects Practice - First Session
No revisions

D

Session XI-A: Testing Subjects Practice~ First Session (Options)
No revisions

D

Session XII: Processing The Arrested Suspect and Preparation For Trial
No revisions

D

Session XHI: Report Writing and Moot Court

12
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No revisions

D

Session XIV: Testing Subjects Practice - Second Session

No revisions

D

Session XIV-A: Testing Subjects Practice - Second Session (Option

Two)
Added a reference to check for resting nystagmus in Step #2 of the Student
Proficiency Examination form on Page XIV-3.

O

Session XV: Review and Proficiency Examinations

Added a reference 10 check for Resting Nystagmus in Step 2 of the Student
Proficiency Examination form (Attachment A, page 1).

·D
D

Session XVI: Written Examination and Program Conclusion
Introduction to Drugged Driving

Page 3, section 3, Frequency of Drug Use; revised drug use data in last two
paragraphs to include current Substance Abuse and Mental Health Services
Administration (SAMHSA) data.

Page 4, included update drug use data from the National Household Survey
on Drug Abuse (NHSDA).

Page 5, section B, added "Resting Nystagmus'' as first bullet in first
paragraph. Added definition and explanations of resting nystagmus under the
bullets.
·
Pages 5 through 10, replaced the words "usually will" with the word
"generally" when describing the effects of various drug categories.
Page 6, added explanation of early angle of onset of nystagmus under the
PCP bullet. Also added reference to "Resting Nystagmus."
Section 3 - Hallucinogens; action revised to read: "Hallucinogens are drugs
that affect a person's perceptions, sensations, thinking, self awareness
and emotions." Also added to drug charts at end of the session.
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Added the revised definition of hallucinogens from the Random
College Dictionary (Revised Edition, 1980).
Section 5 - Narcotic Analgesics; added OxyContin to list of examples.
Section 7 - Cannabis; added "Reddening of Conjunctivan to list of general
indicators. Also added to the drug charts at end of session.
Section D - Drug Combinations: revised the definition of "polydrug use" in the
second paragraph to read: 11 Polydrug use is defined as using two or more
drugs at the same time" making the definition consistent with DRE.

Section D -

Drug Combinations; revised the definitions of Null Effect,

Overlapping Effect, Additive Effect and Antagonistic Effect to coincide with the
DRE definitions.

CEH
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Scope~
ldaho State Police (JSP) has authority and responsibility in the state ofldaho for the calibration and
certification of instruments, mainttmance ofin.strumentation, quality control guidelines, and analytical methods
pertaining to the evidentiary collection of breath alcohol samples. Idaho State Police forensic Services
(JSPFS) is the functionul unit wilhin ISP that is authorized to administer the Breath Alcohol Testing Program.
Analytical Methods (AM), also known as Standard Operating Procedures (SOP), shall supersede and take legal
preceden1 over any and all othel' fonns of documentation (e.g. reference manuals, tr.sining manuals, and
training materials) produced or maintained by the Idaho State Police as it pertains to the Breath Alcohol
Testing Program in the state of Idaho. lf discrepancies exist between differing forms of procedurnl
documentation, the Analytical Method shall he the binding document.
The reference manuals produced and maintained by ISPFS are for reference only as it pertains to the form and
fi.mction of the different breath alcohol testing instruments used within the state of ldaho. If questions arise as
to the li.!nctiom1lily ()flhc instrument, the reference manual may be used to help answer those questions. The
reference manual is a reference tool used by the end user agency to help the Breath Testing Specialists and
Operators maintain knowledge as to the functicmality of the instrument and to refresh their memories as to the
different functions and options within the different instruments.

Breath Testing Specialists Responsibilities:
The Breath Testing Specialisl (BTS) should have a good knowledge of the Breath Alcohol Program
and the operation of the Jntoxilyzer 5000 Series. Jt will be the responsibility of the BTS to oversee the
Breath Alcohol Program within his/her agency.
The BTS will be responsible for:

a) Record management and retention
b) Maintenance and functioning of the instrument

c) Maintenance and functioning of the simulator
d) Teaching and certifying operators in the proper use of the Intoxilyzer 5000 Series
e) Testifying in court to your responsibilities and duties
·
This reference 11,anmll is designed lo a::;sisl the BTS in their duties. However, if ot uny time questions
arise, call the lab that has jurisdiction over your area (sec ISPFS Website).
·
COEUR d'/\LBNE LAB
615 W Wilbur Ave, Suite B
Coeur d'Alene, ld 83815

PHONE NUMBER: 209-8700
FAX NUMBER: 209-8612

POCATELLO LAB

PHONE NUMBER: 232-9474
FAX NUMBER: 232-3697

209 E. Lewis
Pocatello, Id 83201

PH ONE NUMBER: 884-7170
FAX NUMBER: 884-7197

MERIDIAN LAB
700 S. Stratford Drive Suile 125
t-.foridian, Id 83642

Idaho Tntox 5000 Rcfornnce Mamml
lssuing AULhority---ISPFS Quality Manager
Revision 1 Effective 12/16/20 I 0
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Safety:
Chemicals, reagenls, and solutions used within the scope of the breath testing progmm should be handled with
caution to avoid loss, spirlagc, contamination, and damage of the insll'Urnentation. When any electrical
instrument is used around and in conjunction with liquid solutions and reagents. extreme caution should be
taken to avoid damage due to short circuits and injury due to electrical shock.

Officers should be aware thiit pertinent safety information may exist in an instrument operation manual or in
the Material Safety Data Sheet (MSDS) for a chemical, reagcnl, or solution.

. ldl'lht> Intox 5000 Reference Manual
Issuing A\llhority---!SPFS Quality Manager
Revision I Effective 12/16/2010
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INTOXILYZER 5000 Series ·
SUGGESTED PERFORMANCE VERIFICATION PROCEDURES:
The lntoxilyzer 5000 has different performance verification options which can be controlled by its
switch settings. It is required to perform a performance verification with each evidc11tiary
hreath test. Lisled below are the instructions for setting up the lntoxilyzer 5000 to perform a
performance verilication, as well as the instructions to perform other types of checks. These other
types of checks may be used during periodic maintenance as deemed necessary.
Recommended procedure for setting up Uie Into:xiJvzer 5000 to perform a performance
verification with euch breath test

l. Pour the performance verification solution into the simulator, plug it in, and allow the soh1tion
to wa~n, for approximately ] 5 minutes to the proper temperature.
·
WARNING: The simulator must contah1 liquid whc1i it i!i plugged into an electrical
.,

ou tlct or the simulator will hum out.

2. Connect the simulator to the lntoxilyzer 5000. The "v:apor out" port of the simulator should
be connected to the "vapor from simulator" port on the right side (no( rear) of the lntoxilyzer.
If the simulator is incorrectly connected, the 5000 may be flooded and pnt out of service.

3. To utiliz~ vapor recirculation connect the "simulator return" port on the right rear of the
lnloxi1yzer 5000 lo the simulator breath inlet.
4.. Sel mode switches 1,2,3 and 11 on (up).

5. Use <Escape> <Escape> <X> on the keyboard.
6, Answer all of the followi11g questions and press enter/rel urn to store the informatjon. lt is
crilical that the following paramctel's be entered correctly. Failure to enter any oftbese
1rnnnuetcrs correctly may result in the unnecessary disapproval oftbc breath tcst(s)
Jlcrforined.

a. Low Ref Value: This is the lowest accep!able value that will still be col)sidel'ed as
valid for a performance verification check. This number must be entered as 4 digits
(e.g. 0.070). This value will be .obtained from the Certificate of Analysis for each lot.
b. High Ref Value: This is the higlrnst acceptable value that will stHl be considered as
valid for a performance verification check. This mimbcr must be entered as 4 digits
(e.g. 0.090). This val11c will be obtained from the Certificate of Analysis for each lot.
c. Reset Count Y/N/V: This allows you to reset lhe counter. The counter increases by
one every time the simulator solution is analyzed by the instrument. (Y) resets the
counter, (N) does not reset the counter~ and (V) lets you view the counter.
d, Solution Lot#: This entry is for the solution lot number. This entry requires ten
alphanumeric characters (i.e. Lot# 98801 must be entered as 0000098801).

7. Th~ instrument is now set to perform a performance verification check with each breath test.
Idaho In1ox 5000 R~ference Manual
lssuin~ Authority·--lSPFS Quality Mariage1·
Revision l Effective 12/1G/201 O
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Recomrnendcd procedure for performing a performance verification via U,e simulator port
I. Set mode switches l,2,3,4,5 and 11 on (up). Switch 4 puts the instrument jn the three-digit
mode used for performance verification checks, or on the 5000EN, Use <Escape.> <Escape>
<W> on the keyboard and answer yes to "3 DIGJTS ON?" and "PRELIM RES?~'

2. Use <EscaJ)C> <Escar)c> <C> on the keyboard lo begin the sequence. The instrument
run !he solution twice and printout the results.

will

3. ff the performance verification check does not produce valid results follow the trouble
shooting guide in the analytical method/standard operating procedure.
4. Retain a record of the results.
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Recommended procedure for performing a performance verif'icatio11 via the breath tube

I. Set mode switches 1,2,3,4,5 and 1 I on {up). Switch 4 puts the instrument in the three-digit
mode used for performance verification checks, or on the 5000EN, Use <Escape> <Escape>
<W> on the keyboard and answer yes to "3 DIGITS ON?" and "PRELJM RES?"
2. With the simulator unhooked from the instrument use <Escape> <Escape> <B> on the
keyboard to begin the sequence.

Warning; Do not have the simulator hooked up to the breath tube during an air blank. The
sucking action may pull the solution into the instrument and the Intoxilyzer 5000 may be
flooded and put out of service.
3. FoJlow the instrnctions on the display:
a) Insert a card if and external printer is not being used.
h) Enter your last name (up to 20 letters)
c) Enter your first name (up to 20 letters)

d) Enter your middle initial

e) -Enter your ID Number (number w/o dashes)
f)

Enter the solulion 1 or 2 (1 a, 1b, or 2)

g) Review data Y/N (Yes starts you back at step (2), No continues on with the performance
verification check.)
NOTE: The solution number referred to in 'f above is not important at this time. lts purpose
is to dhtinguish which solution is run through the breath tube when more than one solution is
used to perform this type of performance verification check.
4. The 111strumcnt will obtain .in air blank.

5. The message "Please blow/R into mouthplece until tone stops" will scroll across the display
and 1·he11 "Please Blow/R" will flash on the display. At this point attucl1 the breathtube to the
vapor out port of lhe sinrnlator and blow into the mouthpiece for approximateJy five seconds.

6, Unhook lhe simulator from the breath hose immediately following !he displayed readout,
displayed as subjecl test .IJIJ#.
7. Repeat steps 2-4.
8. Retain a record of the results.
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Proper Connection of the Simulator
The proper connection oflhc simulator is important. If the simulalor is not connected properly, the
lntoxilyzcr 5000 series may draw soluti011 into the chamber and flood the instrument.
To properly connect the simulator to the lntoxilywr 5000 series attach a 1/4 inch (inside diameter)
piece of tubing from the vapor out port on the simulator to the simulator vapor port on the side of the
Intoxilyzer 5000 series. Use the shorle-'>1 section of tubing possible.
Next, connect another 1/4 inch piece of tubing from the right reHr of the Tntoxilyzer 5000 series,
labeled simulator return on the instrument, to the vupor in port cm the simulator.
Do not connect the inlet )}Ort of the simulator to the port on the left rear of the instrument labeled
pump EXHAUST/SAMPLE CAPTURE and BREATH EXHAUST.

The diagram below illustrates lhe proper hookup with a Guth or a Mark IIA simulator.

VAPOR FRDl'rl

SIMUlATOR

INLET PORT OF

oun.n PORT Of

~IMULAlOR

SIMULAIOR
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KEYrmARD OPTIONS MENU

Diagnostic and set up fuiictions can be accomplished through the Keyboard Options Menu,
commonly known 21s the Escape Escape Sequence. The Intoxilyzer 5000EN does not have switches
to control functions like the previous lntoxilyzer 5000. A II of the functions are controlled through the
keyboard options menu.
To enter the Keyboard Options Menu, press the ESC key twice in rapid succession. Jt may take a few
attempts to get the instrument to recognize the ESC ESC c;;ommand. The timing is critical for this
keystroke. This was done deliberately to help prevent an unauthorized operator from inadvertently
activating the menu.
Keyboard Options Menu

Press the ESC button twice very quickly to view the keyboard options tnenu. To make a selection
from the menu, press the associated letter followed by the ENTER key.

Display: Menu Ill: I B,C,D,E,G,H,P,V,W,Q
Menu #2: 2 A,1,J,K,M,S, U,X,Q
ON THE FIRST MENU:

ON THE SECOND MENU;
2

Il = Maintenance Check

A= Continuous Air Blank

C == Pcri'onmmcc Vcrific11tion Check

l = Internal Standards

D = Diagnostic

J

= Memory Full Check

E = Preliminary Data Entry

K

= Flow lfatc Cali!Jrntion and Testing

G == Calibnilion Standard

M = Comm unica lions Select

H = DV'!Vl Molle

S = Motor Spccll

P

= Priut Test

U = Cell Temperature Setup Functio11

V = Version Display

X = Solution Setup Function

W = Instrument Functio11 Setup

Q-=QuitMem1
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ESCAPE ESCAPE MENU FUNCTIONS
A

Auto Purge. This function is used to purge the chamber of any vapor or fluid that may enler
the instrument

B

Performance verification check via the breath hose. Sec the suggested procedure for
performing a check through the breath hose.

C

Performance verification performed vin the simulator port: See the suggested procedure for
performing a check through the simulator port.

D

Will perform diagnostic check.

E

Preliminary Data Entry Allows you to edit the time, date, location of the instrument and to
select the question asked at the end of the testing sequence. For instruments with external
printers, you are able to select the number of copies of the breath test results to be printed,· As
each prompt appears there are two courses of action. Either type in the new data or press
ENTER when the proper data is on the display to store it in memory.
Note: While performing a breath test a series of questions is asked of the operator. lfthe
operator answers yvs to the question "DUI arrest YIN", a second question will be asked
immediately following the breath test.
·

"ENTER TIME HHMM" (Set time using 24 hour clock)
"NORM TIME ZONE="

(example MST)

"Date= MMDDYYYY"

(Set date)

~'INSTR LOCATION ="

(Set location)

H FOR HEL.P (l,2 13)''
(This option sets the question asked at the end of subject test if
the operator answers yes to the question

'1

"DUI ARREST Y/N". \ = DECP YIN
2 = DRUG TEST Y/N
3=NONE
In Idaho choose selection 2.
"NUM COPIES (1~3)"

(This option is for the use of external printers and can be set lo

print form 1-3 copies. For internal printers choose l .)

"TlMEOUT IN MIN=" (This number determines how many minutes of inactivity are
necessary before the instrument goes into STANDBY MODE.
An entry of ZERO (0) wHI force the instrument to always stay
on. The allowable nmge of time for this option is 1 to 255
minutes. The simulator is not programmed to go into
Idaho lntox 5000 Reforence Manual
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STANDBY MODE and will stay on any time there is power to
the instmment.)
G

Barnmetric Menus This option allows you to cl1oose between wet bath and dry gas
calibration. Dry gas is not being uxed in the State of Jtlaho. Jnstrument prompts "SELECT,
MAINT (S,M)"
"S" - Select
The instrument will prompt "TYPE GAS, WET (G,W)"

"G'' -Dry Gas
"W" -Wet Bath

"M" -Maintenance
Tbe instrument will prompt "DISP,CAL,PNT (D,C,P)
''D'' -Display the current barometric pressure
"P" -Pri11t the current barometric calibration

''C" -Instrument prompts to "ENTER BAROMETRIC" to perform one point.
calibration on the barometric sensor.
"Q" -Quit

Note: The Maintenance options are not needed. We are only using the wet bath performance
verification check.
H

DVM Test: This is a special diagnostic tool to help a technician check the instrument for drift
and stability.

In this 1rn?de, the processor output from each of the five fillers appears one at a time on the
display. The <lisplay will show the Ot!tput YY X VVVV NNNN where:
•

YY--indicates which mode the instrument is in.

CH indicates DVM modr;:
IN indicates internal standards
•

X--is the channel number

•

VVVV--is the value of the channel

•

NNNN-is the noise figure for the channel

The value displayed is the value from the analog to digital converter. The noise
tiguregives a representation of performance of the channel.
noise figure is
the difference between the maximum and minimum of 30 individual samples,
Noise figures abow 60 will fatl the stability tests.

The
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l

Internal Standards This option allows you to check the instrument's internal standard values.
The value ofeach of the five internal standards is printed individually on the card.

J

Memory Full Chetk When the memory full option is active (Y), the instrument wm wurn the
operator when the memory is almost full and disable the inslrument if the memory becomes
foll. This would allow for a communications download of the data without losing any data.
When this option is not active (N), the instmment will still record the test records as before.
However, when the instrument is out of space, it wlll begin to delete the oldest record to make
room for the newest entry. Until we are downloading information on a regular basis, leave
this option turned off (N).

K

Flow Rate Calibration and Testing This option allows the technician to monitor volume and
flow measurements. Jf you choose this optlon, press the START TEST button to exit.

M

Communication Select This option atlows you to choose the communication interface with
the instrument. ll will prompt "MODEM OR ))lRli:CT". Sek.ct "M" for modem so that
JSPFS can contacl Lhe instnunent.

P

Will perform a print test

V

Will display the version of the software you are currently using.

X

Allows you lo set the parameters for performing a performance verification check with each
breath test. For more information see the procedure on performing a performance verification
with each breath test (Page 6).
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W

Custom Function Setup This option replaces the switch settings that were on the previous
Intoxilyzer 5000. The function of the instrument is controlled by answering a series of eleven
questions.
''STD TEST (l-S)?t, The lntoxilyzer 5000EN is capable of running five different
breath test sequences. For evidentiary DUI testing 11.sc choose seq ucnce I, which is
ihc custom sequence for the State ofldaho.

•

I. Custom test {AlACABABA)
2. ABA

3. ABACA
4. ACABA

5. ABABA
•

"CUSTOM TEST? Y/N" The instrument will confirm the test sequence you want to
use. Type Y or N.

•

"3 DJGJTS ON? YIN,, This question is asking how many digits the alcohol
concentration should be displayed in. For evidcutiary use, we recommend tbis option
be turned 011 (Y), this will print three digits past the decimal point (.000). When you
use the keyboard options to do a performance verification check, this should be turned
on to print all three digits (.000).

•

•

"PRELIM RES? YIN" This allows you to see the alcohol concentration throughout the
entire test, not just the -final result. The display will continually show the rising, falling
or constant concentration value of the sample as the subject blows. ll'or cvidcntiary
lcsiing this should he turned off {N), so only Lhe final result is displayed.
DATA ENTRY? YIN" The in::;trument is programmed with a set of data entry
questions that may be askcc.l be for<:! each breath test begins. These questions include the
subject's name and operator's name. For cvidcntiary testing turn this oplio11 on (Y).
11

Nole: Only when data entry is turned on wlll test n:suhs be stored on the battery
protected memory.
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•

"PRINT INHIB? YIN" It is possible to inhibit the printer from creating a printed
record of the breath LesL Choose "Y" if you do NOT want the instrument to print a Lest
record. Choose "N" of you DO want the instmment to print a test record. For
evideniiary testing this should be turned off (N) so that a test record is printed. If a
record is not printed use the function key Fl on lhe keyboard to reprint the results of the
last test.

•

'' INT STDS? Y /N,, This option performs an internal standards check in place of the
perfonnal1ceverifkl1tion check. For evidentiury testing this needs to be turned off (N)
so that a performance verification check is run during the test sequence.

•

"PRINT VOLUME? YIN,, The expired breath volume can be printed with each breath
test. Jror cvidcntiary testing this should be turned of'f' (N). We are not currently using
this feature.

•

"AUTO TEMP CK? YIN" Allows the i11strnmentto obtain temperature information

from a compatible Guth simulator automatically. "SIMULATOR TEMPERATURE 1N
RANGE" will print on the report. For evidentiary tes1ing this should be turned on
(Y) if possible. lf a compatible simulator is not being used or this feature is for some
reason not functioning it can be turned off. If it is turned off (N), the question "SJM IN
RANGE YIN" will be asked before each performance verification check.
•

"REVIEW SETUP? YIN" If you are satisfied with the setup, choose "N''. 1f you
would like to clouble~check your entries, choose ''Y".

•

"SAVE SETUJl-? Y/N" Answering "Y" to this question wilJ save your new
configuration onto the ballery backup RAM. This will preserve the configuration so that
each lime that the instrument is energized, it will be set to your new configuration.
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RECOMMENDED INSTRUMENT SETUJ> FOR EVIDENTIARY TESTING

RltSPONSE

OUESTlON

"STD TEST (l-5)?"

1

"CUSTOM TEST? YIN"

y

ON? YIN"

y

"'PRELIM RES? YIN"

N

"DATA ENTRY? YIN"

y

"PRINT .INHIB? YIN"

N

"INT STDS? YIN"

N

''PRINT VOl..UME? Y/N"

N

"AUTO TEMP CK? Y/N"

y

"3

Q

J)J GJTS

Quits lhe <Escape> <Escape> functions and takes the lntoxilyzer back to its resting display.
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SWITCH SETTINGS for the INTOX 5000 66 Series
Off Position

Function

Switch Number

Down
Down

I

Display test

2

D.V.M. test

]

7

Used with switch I & 2 to set mode
Displays 4 digits
Displays readout during breath test/cal check
Not used in Idaho
Runs the Internal Standards

8

Not used

4
5

6

Down
Down

Down

9

Will perfom1 a performance verification check

10

Not used in I<l~ho

11

Use keyboard lo inpul data for the question series

Down

12
13
14
15

Nol used in Idaho
Di.sables the printer
Not used in Idaho

Down
Down

Down
Down

Not Applicable
Not Applicable

Not used in ldaho

Useful switch settings

1,2,3,4,7,9 & 1 l up

2,

1 up

1,2,3,4,l.3 up & 11 dow11

Wi!l perfomi a check on the internal standards when the green
START BUTTON is pushed.
Enters D.V.M. mode. Press the grec:n START BUTTON and to
scroll through D.V,M., Internal Standard# I, lnternal Standard
#2, and Internal Standard # 3 values.
Will allow an operator to perform a subject test by pressing the

START BUTTON. However, no information will be keyed in
and a printout will not be oblained. Great for public service, or
public awareness,
1,2,3,7,l l & 13 up

In the event ·or printer failure this switch setting may be used
until a loaner instrument is oblain~d. No print card will be
issued so it is essential that operalors record all information in
the instrument log.
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Useful switch settings

Action

1,2,3 down

Activates a printer lest when the green START
BUTTON is pushed.

1,2,3(4) & 11 up

This is tl1c recommended setting used at this time for
cvidentiary testing. Use switch 4 to display 3 digits

l up

Display test. AH characters wm scroll across the display.

1,2,3,4,5 & 9 up

Will perform a performance verification check by
pressing the green "START BUTTON". Use this if your
keyboard goes out to perform a performance verification
check.

1,2,3,4,5 & 13 llp

No printout will be obtained and no Information will be
entered. This setting is useful for demonstrations.

If a switch is not mentioned then it is assumed to be in the off position. For other mode settings see
the operating manual for 1he lntoxilyzer S000 that is published by CMI or call the local Forensic Lab.
INSTRUMENT MESSAGES
Herc are other instrument messages in addition to those fotind in the operator training manual that
you shou Id know about.

MESSAGE
·'DVM *23"

SOLUTION
This means your JR source is bad or failing. Changing.
the 1R source, if you have the knowledge to do this, will
solve the problem,

"INVALID MODE"

The switches on the right side of the instrument are set
improperly. Setting them correctly will solve the

problem.
"INVAL1D LOT NO"

Re-enter the lot number, taking care to enter ten

alphanumeric characters. (e.g. Lot fl 9801 must be
entered as 0000009801).
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SIMULATORS

1.

Do not plug the simulator in without liq ui_d. The heater bar will burn out rapidly in air.

2.

After L1sing the simulator allow it to air dry al least 24 hours before screwing the top onto the
jar. This will help to prevent the formation of rust.

I.

To use your wet bath simulator:
a)
b)

Pour solution into the simulator and plug it in.
Allow solution to warm to operating temperature (approximately 15 minutes).

c)
d)

Observe the temperature
If the simulator still is not within the suggested range, see trouble shooting in the

ancilytical method/standard operating procedure.

HANDLING OF PERFORMANCE VERIFICATION CHECK SOLUTIONS
I.

Leave the solution in the simulator. Pouring the solution back and forth depletes the ethanol
concentration. If slorage of solution is required, let tht: simulator completely cool before

removing lhe solution.
2.

Store the performance verification check solutions tightly capped in a cool place out of direct
sun light.

3.

Add enough solution to !he simulalorjar to c.over the propeller while still maintaining a level
·
below tlie buffie.

4.

Ordering of solutions should be done by the Urea th Tc:s1ing Specialist. Jfyou need
assistance call your locul lab.

S:

When changing out simulator solutions it is a good idea to perform a pcrfornwnce verification
check with the new solution. This ensures that everything is setup and functioning properly
for your operators.
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JNTOXJLYZEI{ 5000 GENERAL MAINTENANCE AND REPAIRS

1. When doing maintenance and repairs on your instrument it is a good idea to do a performance
verification check before and after to help prevent arguments that may arise.
2. Keep records of all maintenance and repairs performed.
3. Turn off or unplug the instrument depending on the 1ypc of maintenance or repair you are
performing.

MAINTENANCE
1. Nothing is to be stored on top of the lntoxilyzer.
2. Do not set cups of liquid on the instrument. A simple spill could leak onto the computer boards
and c.ause shorts.
3. Try to keep the outer case clean. Use a glass cleaner such as 409 or other non-abrasive cleaner.
Spray onto a cloth and wipe the case with the cloth. Do not spray directly onto the case (see #2).

4. Keep the area under and around the case free from dust and dirt.
5. Keep the area around the instrument free from volatile compounds. The presence of such
chemicals could cause AMBIENT FAILED on the display.

6. Avoid sudden temperature fluctuations (a heat/air conditioning duct), or instrument may display
AMBIENT FAILED.

7. The instrument has a bu i It-in spike protector, but purchase of a surge protector may be useful in
those areas which are often hil by these electrical surges.
8. FILTER WHEEL DUST l>ROTECTOR: Lay protective tape over the opening above the filter
wheel.

9. Protect the plastic insert (couple!') in the end of the bre<-1th tube from loss and breakage.

l 0. Clean air intake screens at the base of the breath tube connection as needed.
11. Lube printer bar with silicone spray regularly. Do this by spraying the lubricant on a Q-tip or
cloth then apply it on the bar. Never spray Iubdcnnts directly into the Instrument.
12. Use canned air obtained from your local hardware or electronics shop to blow out dust and debris
1hat collect inside your instrument. Cleaning the chopper motor can cut down on unstable .
reference errors if your instrument is located in a dusty location.

IMPORTANT:

Turn off the instrument and Jet the JR source cool down before bJowing out
the instrument.

Try to clean the inside of the instrument several times a year, especially the
fan and screen on the bottom of the instrument.

Idaho Jntox 500.0 Reference Mamial
Issuing Authorily--~ISPFS Qualily Mam1ger
Revision l Effective 12/16/20 l 0

Puge20 of31

JESSE CARL RIENDEAU

41982

74 of 391

The instrument is very sensitive to the canned air chemicals and it may be
necessary to ventilate the area well before starting any testing or an
AMBIENT FAILED error message may be displayed.
13. When removing the black cover from the right side of the instrument make sure the 40 volt
capacitors sLill have the paper covers on their ends. If they do not, glue them back down with a
GLUE STICK, or cover them with electrical tape.

CAUTION: Potential electrical hazard. Unplug the instrument first.

REPAIRS
• These instruments have a two (2) year warranty and repairs will generally be done at CML
There are other approved vendors.

•

Additional training for repairs C!ln be obtained by attending the Tntoxilyier 5000 Users Group
or a one-week training course at the factory.

Here are some of the places that do repairs on the lntoxilyzer 5000. This is not an inclusive list.
CMI, Inc.
31 6 E. 9th S\reel

Owensboro, KY 42303
Phone: l-866-835-0690
Applied Electronics
52 Juniper Lane
Eagle, CO 81631
Phone: 1-970-328-5420

COBl~.A

The Idaho State Police Forensic Services terminated the COBRA program in July 2010. The
COBRA technology was antiquated and not functional with VoIP phone systems. ISPFS requests
that "last drink" information still be provided lo lhe g~J!m State Police Alcohol Beverage Control
Bureau.
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OPERA TOR CLASS

l _ There is no specific requirement for the length of the class as long as everylhing is covered, and
students can pass a practical and wrillen exam.
2. Must cover complete lesson plan for new operator cla5S or operators whose certification has
expired.
3. Do not let the operator take the test until the entire class has been taught.
4. Class materials can be copied from masters found in section three. Each student needs one copy
of the SOP, and the Refere nee Manual.
5. Obtain certification card templates from the lab that has jurisdiction over your area.

6- Send roster to POS'I.

· 7. Keep a copy of the POST roster for your record. These should be maintained at least 3 years and
arc subject to audit by the Idaho State Police Forensic Services.
8. Grade the tests. Do not let your students grade the test as you may need to testify to the
certification ofyourstudents.

9. Each student must successfully complete the written exam with 80% or better.
l 0. lssue the card to any student who successfolly completes the class. Sign your name on the line
that says "BTS signature''. Expiration date is the last day of the 26th month from the day the class
was taken.

11. Important things to teach in class:
12. 1t is a good idea to ask i r subject has anything in mouth prior to the start of 15-minute waiting
period.

13. Tbe pmpose and importance of the 15-minute waiting period.
t 4. Have officer maintain complete control over breath tube at all times_

15. Use new mouthpiece for each subject.
l 6. Log the results immediatdy af'Ler completing the test.
17. AIways check !or proper insertion of printcard before starting test.
18. Always Gheck the date and time for correctness belbre starling test.

19. !f anything unusual occurs prior to or during the test, the officer should make note of it on the
alcohol influence report form or other place. For example: uncooperative subject.
20. Obtaining a sample ifthe Intoxilyzer 5000 won't let you perform a breath test.
Special problems:
a) DEFICIENT SAMPLE-does not meet breath sample reqtilrements.
b) INYALID SAMJlLE- mouth alcohol.

c) IMPROPER SAMPLE- blew at wrong time.
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d) INTERFERENT- intoxicating substance other than alcohol. Get a blood sample.

21. Printcards:
a) Recommend officers sign cards.
b) Should fill in Time First Observed with starting time of 15-minute observation period.

22. Check the temperature of the simulator. If it is in range place a check in the appropriate column of
the instrument log.
23. Position yourself so you are jn front of the instrument and in control of breath tube. This will
position the subject at the front left of the instrument which will help protect the simulator at the
right rear.

NOTE: Some ugcncies leave the suspect in handcuffs while performing the breath test.

ORDERING INFORMATION

Below are a number of places where you can get pa11s and accessories for the lntoxilyzer 5000 series.
This list is not inc1usive.

1-800-233-2338
J-800-248-3244
1-866-835-0690
)-970-328-5420
I-919-876-5480
]-800-385-8666

-Guth

-BesTest, Inc.
-CM!
-Applied Electronics
-REPCO

-Nationul Draeger, Inc.
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INTERNAL PARTS AND THEORY
This information is very general.
function of the instrument.

)ts

purpose is to enhance your understanding of the performance and

Depending on their physical size and structure, molecules absorb energy of specific frequencies. For
ex:ample, alcohol molecules absorb certain frequencies of infrared energy. Accordingly, the
lntoxi!yzer 5000 breath analysis instrument uses an infrared energy absorption technique to find the
alcohol concentration of a breath sample.

The heart of the lnfoxilyzer 5000 instrument is its sample chamber. At one end of the chamber, a
quartz iodide lamp emits infrared energy, which is directed through the chamber by a lens. At the
opposite end of the chamber, a second lens focuses the energy leaving the chamber through three
rotating filters and onto an infrared energy detector. These filters only allow certain wavelengths
through.·

Initially, the instrument establishes a zero reference point by measuring the amount of infrared energy
striking the detector when the sample chamber is filled with room air. During a breath test, as the
amount of alcohol vapor in the chamber rises, the amount of infrared energy reaching the detector
falls. Therefore, by finding the difference between the zero reference point and the breath test
measurement, the instrument can determine breath alcohol concentration. The unit displays the result
in grams of alcohol per 210 Iiters. To assure accurate test results, the lntoxilyzer 5000 breath analysis
instrument also checks to see that other substances that may interfere with the breath tests ace11racy
are nol present.
A. Filter Wheel (lntoxilyzcr 5000 Model)

Three filters are embedded in the filter wheel. The Jntoxilywr 5000 uses these to measure
alcohol conccntralion and detect interfering substances.
1.

3.48 Measures the concentration of alcohol and is set at 6.00 volts.
3.80 ls used as a reference and is set at approximately at 6.00 volts.
3.39 Looks for it1terferents and is set ii1dividually for each instniment around 4.00 volts.
a. ln normal alcohol-only situatio11, a ratio exist'> between 3.39 and 3.48 peaks.

b. With the presence of acetone, 3 .39 pe~k gets higher and ratio changes.
c. The lntoxilyzer 5000 series may electrot1ically correct the ratio and subtract the
interfering substance.
·

d. Not all substances are subtracted accurately. For this reason it is important to obtain
a blood sample when an interferent is detected.
e.

lntoxilyzer 5000 is not specific for ethyl alcohol.

2.

Timing notch on the wheel ke~ps the computer in sync to filters.

3.

Rotates at 1800 rpm. At this rate a sample is analyzed approximately 30 times per second.
Idaho lntox 5000 Reference Manual
Issuing Authorily---ISPFS Quality Manager
Revision l. Effective 12/ l 6/20 J0
Page 24 of3 l

JESSE CARL RIENDEAU

41982

78 of 391

B. fotcrnal standards

Checks the functioning of the instrument by monitoring the voltages produced by the three
·filter wheel.
1.

3.39 is 0.100 standard.

2.

3.48 is 0.200 standard.

3.

3.80 is 0.300standard.

4.

With the tilter wheel moving at 1800 rpm each ·internal standard is checked approximately
30 times a second.

5.

lntemal standards are directly linked to the established voltages and calibration setting of
the instmmcn\.

6.

Any shift or change in voltages or calibration setting will be reflected in the Internal
Standards.

7.

If one or more of the internal standards arc outside a 5% allowable tolerance the
lntoxilyzer will abort the test with INTERNAL FAILED.
a. .100 std range is .095 to .105.
b. .200 std range is .190 to .210.

c. .300 std range is .285 to .315.
C. Interferent detcc1or

Detects interfering substances that may be present in a sample.
1.

It is capable of doing this bec.iuse of the analysis of multiple wavckngths

2.

Performed by the instrument.

3.

Comparison of3.48 and 3.39 channels will cause automatic subtraction for performing a
correction of U,e result
Note: In order lo have the ace/one subtraction opfion active, the instrument needed to
have been selup for acetone! subtractio11 during the r;alibrafion sequence.

4.

With lower le"els of acetone, subtraction is automatically done without any signal.

5.

With higher levels ofaceto11e and otl1er inte1foring substan~es, lntoxilyzer will signal

INTER.FER.ENT on display.
6.

Print card will also say "INTERFERENT Dh"'TECTED HA VE BLOOD DRAWN".
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D. Mouth alcohol detector
This is accomplished by the analysis of a slope detector.

1.

To be an acceptable alcohol reading, must have a posilivc slope.

2.

Mmith alcohol has a negative slope.

3.

lntoxiiyzcr 5~00 performs a continuous comparison of the breath sample. The BrAC
values must continue to climb, producing a positive slope. If the BrAC values of a sample
are decreasing, producing a negative slope, the test is aborted with the printout "INV ALD
SAMPLE" (i.e. mouth alcohol contamination). Also present on the printout is the
statement "R.EPEAT OBSER VA TjON PERIOD BEFORE RETESTING SUBJECT'.

4,

Operator should find the cause of problem. if possible, and start 15-minutewaiting period
over again.

E. Sample chamber

The sample chamber is where the initii1l analysis of the sample takes place.
I.

It is the long tube localed at the rear of the instrument.

2.

Chamber size is 81 cubic cenlimelcrs in volume.

3.

Fresnel lens on each end of chamber.

4.

Light source located to the right

5.

Chopper motor and filter wheel located to the left.

f. Light Source

The light soLircc is a tungsten filament halogen light bulb with one side coated with silver.
I.

Emits all wavelengths of light.

2.

ls "ON" ali the time u1-iless Intoxilyzer 5000 is turned ''OFF".

3.

Life span of2000-3000 hours per bulb.

4.

Light is d lrec.ted through chamber by lens.

G. Detector

Detects the intensity of light.
I.

Detects the bands of in frarcd light that pass through the filters.
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H Bre:1tl1 sampliltgmecbanism
1.

Flow through technology.

2.

Pressure swi_tch in breath line (approximately 2" water).
a, As breath is forced into the instrument, the switch is forced open.
b. Must beheld open continuously for 5 seconds.
c.

Tone starts as soon as_pressurc is reached.

3.

lntoxilyzer 5000 starts analysis immediately, but doesn't give a result until a valid sample
is obtained orthe 3-minute time allowance has passed.

4.

The lntoxilyzcr 5000 also has a slope detector:

a. Monitors change in alcohol concentration with time.
b. Increase in alcohol must not be greater than .O03/second for sample to be accepted as

valid.
c. lntoxilyzer 5000 does 30 analyses on the breath sample each second.
5.

The tone indicates that the subject is blowing and the pressure switch is open.

6.

All breath lines and sample chamber are kept small so that any breath found in the
chamber after4~5 seconds is breath that was recently blown in.

7.

Earlier breath has been forced out of the chamber.

8.

Avernge lung capacity is about 4 liters. When a person finally runs out of breath, about 2.5
to 3 liters of breath has been expelled.

9.

lfthe subject slops blowing before the pressure and slope requirements have h1::.en met, the
1ntoxilyzer will beep every 5 seconds for 3 minutes al which time it will end the test and
print "DEFICIENT SAMPLE" on the printcard.

l 0. Breath must be one long, continuous sample or it will not be accepted.

l I. Breatli Iine is heated to I 05 to 110 °F to prevent water condensation.
12. The agreement of two separate breath samples strongly refutes the possibility of an
inslrnment malfunction, radio frequency interference, mouth alcohol, or other possible
~ources of error (see ldnho Breath Alcohol Shrnclard Operation Proccdm·e).
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Processor Compommts

I,

1.

RAM chip is a random access memory chip, which stores the memory of tests,
performance -Yedfication checks and instrument internal checks.
a. Needs constant source of power to maintain its memory.

b. Rum board has a rechargeable battery which will hold the memory for 6-7 weeks.
2.

EPROM chips are Erasable Programmable Read Only Memory chips that are programmed
at the factory and contain the permanent memory of the instrument such as serial number
and the qucslinn series program.
a. Tbere are three EPROMs that work as a set.

b. EPROMs do not need a constant current to maintain memory.

J. Internal Printer
l.

lmpact printer, no ribbon.

2.

Needs NCR paper for the print cards.

K. Three-way valv~
There are two of 1hese valves which channel samples.
1.

One directs the flow from either the breath tube or the simulator port through to the
sample chamber.

2.

The other allows for simulator recirculation.

L. Rudio frequcncydetector

I.

Antenna wil'e is wrapped around breath tube.

2.

Detector is in lernal, located on the CPU board.

3.

Entire lntoxilyz.er 5000 is a FARADAY CAGE, completely grounded and all openings
screened.

4.

Although RFJcannoL affect the readings, any RF! emissions picked llp by the external
antenna will cause the instrument to report fff l DETECTED and stop the test.

5.

Demonstrate RJ I with a hand-held radio.
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lNTRRNAL PARTS AND THEORY UNIQUE TO THE SOOOEN

This is information that is unique to the Intoxilyzer SOOOEN in relation to the previous lntoxilyzer
5000.
A.· Filter Wheel (Inloxilyzer 5000EN Model)

The lnloxilyzer 5000EN has five filters embedded in the filter wheel. It uses these filters to
meai;ure alcohol concentration and to detect interfering substances.

I.

3 .47

Measures the concentration of alcohol.

3.80

1s used as a reference.

3 .40, 3.36, and 3.52

Look for interfering substances.
specific to ethanol.

Make the instrument more

a. In a normal alcohol-only situation, a ratio exists between the 3.40 and 3.47 peaks.
b. With the presence of acetone, 3.40 peak gets higher and ratio changes.
c.

Jntoxilyzer 5000 series electronically corrects the ratio and subtracts the interfering
substance.

d. Not all substances are subtracted accuratcJy. For this reason it is important to
obtain a blood sample when an interferent is detected,
e. Unlike the previous lntoxilyzer 5000, the Inloxilyzer 5000EN is able to detect other
types of alcohol as interferents. For exan,ple this instrument will respond
"INTERFERENT DETECTED,, in the presence of methanol and isopropanol.

2.

Timing notch on the filter wheel keeps the computer in 1;,ync to filters.

H. Jn.tcrnal standards

Checks the functioning of the instrument by monitoring the voltages produced by the five
filters 011 the filtcrwhccl.
·
1.

3.40 is . I 00 standard.

2.

3.47 is .200 standard.

3.

3. 80 is .300 standard.

4.

3.36 is .400 standard.

5.

3.52 is .500 standard.

6.

Internal standards are directly linked to the established voltages and calibration setting of
the instrument

7.

Any. shift or ~lrnnge in voltages or calibration setting will be reflected in the Internal
Standatds.
ldaho lntox 5000 Refel'ence Mamml
Issuing Authority---ISPFS Quality Manager
·
Rl:visicm I Effective 12/ 16/20 l 0
Page 29 of31

JESSE CARL RIENDEAU

41982

83 of 391

8.

jf one or more of the internal standards are outside a 5% allowable tolerance the

lntoxilyzer will abort the test with INTERNAL FAILED .

a. . 100 STD range is .095 lo .105.

b. .200 STD rnnge is .190 to .210.
c. .300 STD range is .285 to .315.
d. .400 STD range is .380 to .420.
e. .500 STD range is .475 to .525.

C. Printer
1.

The internal printer is an impact printer, no ribbon.

2.

Needs NCR paper for the print cards.

3.

The lntoxilyzer SO00EN ls equipped with a connectio11 for an external printer. The
internal printer is automatically disabled when an extemnl printer is connected to the
instrument.

D. Flow Sensor
The pressure switch in the previous lnloxilyzer has been replaced by a flow sensor.
1.

There are four minimum requirements that must be met before a sample will be taken.

a.

l. l Liters of air must be expired.

h. The subject must blow for a minimum of one second.
c. The alcohol concentration slope must level off
d. The pressure must reach approximately I" of water.
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E. Standby Mode

The Standby Mode allows the lntoxilyzer 5000EN to be used with a short warm up time and
results in less wear on the instrument than being left running continuously.
J•

In the Standby Mode, power is applied only to the heaters in the instrument.

2.

When a cold lntoxiJyzer is turned on, the instrument will take 30 minutes to wann up to
the proper operating temperature before it begins diagnostics and moves into the IDLE
MODE. When the instrument is reactivated from the Standby Mode, it only will need two
minutes to warm up.

3.

To reactivate the instrument from the Standby Mode you only need to press the START
TEST button.

4.

The Standby Mode can be easily noted because lhr:: display will be blank and the red
power light will still be lit.

5.

The amount of time allowed before the instrument "times out" is controlled through the
"ESC ESC E" menu option. Entering zero (0) will force the instrument to always on.

6.

The simulator does not shut off in the Standby Mode and will be on any time there is
power to the instrument.

F. Temperature Monitoring

The lntoxi lyzer 5000EN has a temperature monitoring feature that allows the instrument to
verify the simulator temperature is 34°C ±0.5.
l.

During the test sequence, prior to the performance verification check, the instrument will
clu:ck the simulator temperature. If it is in range, on the final report will be printed
"SIMULATOR TEMPERATURE IN.RANGE>'. lf it is out of range, the test sequence
will be aborted.

2.

This temperature monitoring feature is controlled through the" ESC ESC

3.

When this feature is turned off: before the performance verification check is performed,
the operator wi!J be prompted to answer the question "SIM JN RANGE Y/N.,,

wn menu.
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Glossary
ApJ>t·m•t-d Ve11dor: A source/pt·ovider/mmmfacturer of an apJlmved premii.L-d alcohol simula1or standani shall be explicitly
;ipproved as ,1 vendor of p.-emixedakohol si.umln1or solutions or dry gm; alcohol cyliudcn, for distribution within Idaho.
Bi·tmtl! Alroliol Tt>st: A series of1eparnte breath samples provided durillg ~ brci1Ch testing sequence.

llre:1th Alrnhol Trstiug Set1nen(t: A sequence of eventi-. ns detemu,1ed by the Idaho State Police forensic Services, which
m11y be dirc<:led by either the instmmeut or the Operator, but no! both. and may consist of air blru.tlc.s<p1foanance
1'1.:1-ification. i1111:mal standard ched:s, and breath sau1ples.
,Ci\-,_,
-i-

t;..;.)4'

t".1r

B1·earh T<•sliug S11ecinlist (BT5):Al1 imlivid11al who l1Hs comJ)leted an ad\·m1ced trailling clas~ appro.2'C\~~y the Idaho State
Police Foreri.sic Services. BTS ceui.fici1tio11 i~ valid for 26 cnlendar months mid expires 011 the last day oflhe 26th month.
;_f;· •4..
,:.r.:.

.•"!"(;

1-

Cerlilklltt' of Au1d)'sis; A ce11ificale slatiug that 1be premixed ethyl alcohol st.·mdards use'<MQi'"performimce verification
haw been 1eslecl and appro,•ed forn.t;e by the lSPFS.
,~. .,.,•.,·
···~l-1:,.,i,. ..

i

Ce1·tillc.11te of .Approv:d: A certik.al'e staling that nn indh•idual brcatl1 akohol 1esti11g~ii~h-nme11t has been enlluated by ll1e
IS:PFS and found to be suirnble fo1· forensic alcohol testing. TI1e ce11ificate b~~:{the\ign~tlu·e of an Idnho State Police
Forensic Sen'ices Lab Maniig.er, rind the effective d;ite of the .instmment appro..-111:':(;.'
- .,\
J

•

_-.

-,

~---'<·-~]·· ·~J

Ch:mgt•over CJ;,ss: A 1rnining cbss for cmrenrly ce11ified per~onnel qfu;ing which_ they_;are 1a11ght theo1y, operalion, and
proper testing. procedure for a Lmt make or model of ins1mment being adopted by thcii·"iigency. Brealh Testing Specialists
a11e11d BTS lrninini that qm1lifies ficm to perfom1 BTS duties rel111~~.l.t,?~the iustrµmc·i1t. ·

'·
Evidentiar:r Test: A b1·earh test i1erfom1ed 011 a subject/indivfot~f'r6.r polentfal ~\'identimy or legal pmposes, A distinction
is made \Jetweeu e\'idcutiary lestillg imd conumuiity scn·icc ,1riiii1.ing !Ests ·perfo1med with the i.nslnunent.

or

·.. , __ .,.

. i..-.,;.·.

lollilo Stale Polil't> Forensic s~nices (lSPFS): Fom1erly lt1own.as '.i1i~'Bureau of Forensic Services, 1}1e JSPFS is dedicated
10 providing. forensic science scnic.:es lo the criminal·J\istice i.ystcu1 of Idabo. ISPFS is the admi.nisu-ative body for lhe
breath alcohol testing pl'O!a!falll perIDAPA 11.0l0i':-; ..
),_. .,

YOP/MlC: An abbre,·iatiou u~ed10 desigi1~r;'l1~r ui~i~l:~:~11 or minor in cousumptit)U of ukohol.
'

-,·,;'-..

.

O1wmto1· Ct>rtitirnrion: 'll1e c01l<fitioii"ofl1,1ving ~~tistied tbe training l'ec1uirements for adminislering breath alcohol tei;ts as
-!$1.ibfohed by the 1SPFS. Op<:!:at~"'i·-lertific.it,ton is valid for 26 calend,11· months and expin.~ on the liisl cl.1y of the 16th
mouth.
_ ~~;_·· ·'
·i'·,.,·.,
"•'t_··,....t;·

t'·

J

•

!~-=

.:

Op"mtoi·: An individual_ cfi~_fiedby tl1e·f;iPFS
\.

:~

.

:,·-. ~

n5

qualified by trniniJ1g to admi.nister brenlh .ilcohol tests.

UTS/01lL'rntor Cl:iss:\An ISPFS-~p1;;.o,·cd trnining class for pmspecti\'I! or 1111ce11'ifiecl breaih nlcohol OpemlorYBrenth
Testing Special!s_t(''=·..-·,,::,
:.·;:

•.;

Perform:ince·'··Yei·i.11<"nlion: A rerific11tio11 of the accmacy of 1he lm:ath testing .in,;tmmenl ,1tiJizing a perfonnance
verificav~1i':~tand:ird. Pe1fomm11ce verific11lion should be reported to three decimnl places. While lSPFS uses the lcrm
pc1jo£9l1!;!,lC"f vc1i:ficalion., mam1facl1.1rcrs und othm; m11y use a lerm such ilS "cillibmlion check" or "simulntor check."
'"'!-:·r
" -~·
.,_
Pt>rfo·i,nR11ct> VNificotio11 standard: A ethyl alcohol standard used for field perform:mce ver.ificntions. TI1e standru·d is
provided l>y mul/or approved by lSPFS.

Rc>cerliflcMiou Clnss: A traiJl.ini clnss for c1uTeu1ly cenified pe1"so1mel, completion of wlucb .-es,1lts u1 tunnlcrmpted
i.:011timm1io11 of thei.r Opernlor or Brs status for an additio11nJ 26 months.
\Vnitiug Pt>rio1l/Mo11icod11g l'eriod/Dl'lh'i\'ntiou l't'-1·iod/Ouwn•atio11 .Pl'riod: 15-uunnte period prior to i!dminislcri.ng a
breaib alcohol tcsl, in which :m officer monitors the lest l.ilbject,'individnal.
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Breath Ako ho) Stnndard Operating Procedure
List of Revisions
so:r SN'tiou

D11tP of RE>l-ision

Topir

2

Delete reference lo ALS

2

0.02/0.20 .!iolutions

Jtme 1, 1995

. ~=:::,

... c.r1·

, ~October 23, 1995

3.2.l

V~lid breath tests

2.1

Alco-Sensor calibration checks

. ~~:~-~·y. · ·

"f'~.....,,~,. M

,·}\,
i-:~~;_.~;:.l
"',./

lntoxilyzer 500D Ciililmnion Checks
Effective June. 1996

2.2

-~~---·

4

1 996

ay . l

. May 1. 1996

·

'·~. ...• }
:··,·

0.003 agreement

2. l.2

•'

2.1 .2

Operators may run ciilibrn1ion cl:ec\;:<;

2.1.2

Re-nm a solncion wi1J1iu 24 1~9111:5 ..

June 1, 1996

,._
:'•.

July 1, 1996

· ....:

Se.ptember 6, J996

•
·- i•••
: ,. ,

All 3 solution.<; nm wirh11,:a.24-bour peliod
... : .....
.

September 6, 1996

2

All 3 solutions nui_,~thi11 a 24-:bour period

September 6., 1996

2.1.2

Re-numiug of a ~olution-" , . ·
-.

September 26. 1996

All solutiolL'i'nll) witlJin' n 48-bom period
Reference 10 "rhi'ee" n.::mo,1ecl

September 26. 1996
Oct. 8., 1996

: ~11 ::/solulio.us 11i11 within a 48-hour period
..·::-.·
.
Moretli~i1 three calibration solutions

September 26, 1996

2.1 '

·;.

-~

t<:·:·~··

'

2.1

2

· . <: ·

2

.

t· "> ·

2

{

.,

October 8, 1996

~--

_·., $olution vn]ues no longer called in to BFS

April J, 1997

'..

'

2.1

Alco~Srnsor and [ntoxilyzcr 5000
calibrnliou che.ck

August 1, 1998

C:~1librntion cbc:c~ for the Jntoxilyzcr 5000

Febrnmy 11, 1999

Name change. all references made to the
Buremi of Forensic Se1vices we,re changed to
Idaho Stllte Police Foreusic Services.

August 1999

1.6

Record Mam1gcment

A,1gi.1st l, 1999 ·

2

Dclct.eq sections on rclocflting, repairing, 1"ecnlibratfo,g,
and loaning ofinstnimen!s from previolls revi!iion.

A\lgust 1, 1999

..--

,,
__

·.·

,_

. '
.:·

''-\

Idnho Drenlh Alcohol St,mclar<I OpemtingProccchu·e
h~uing Authorily·--lSJ.lFS Quality Man(l~el'
Re\'ii;ion -1 Effective 1/16/201.3
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August 1, 1999
August 1, 1999

A.lco-Seusor nnd Intoxilyzcr 5000 calibration checks
Deleted secrious 011 olood and tu'ine samph:s
for alcohol dete1mi11atio11

1.2. 2.1, 2.2
3

1.6

Operator ce11ificatio11 record Ullluagement

January 29. 200 !

l .2, and 3
'.U.2.2

Refommt munbering
.
Requirement for nmuing 0.20 sirnulawr ~olmion

August
18. 2006
,,,

2.1.1.1.2.2

Changed 3-smnple to "two ])riut cards".

2.2.1.1.2.2
2. l .2. J and 2.2A

Deleted "simulalor p011" and ..,wo print ca.-ds...
Simulator temperature changed from "should"

.,,,,,.f

.N~y.ei~ber 27, 2006

:_~-,.~~~J

.[··.;i Mny 14, 2007
f-:"'>~·\

(>t=···'
:~,-..--·

to ''inusl".

September 18, 2007 ·

Clarificatio11 of 0.20 calibratio11 checks.

2.2.1. l.2.2

May 14, 2007

~=~\

~1• •

r ··...

Added the Lifeloc FC20

1.2

·r ..

. :.;t.?

u

'
,... ~--.!-;:!_

Deleted requirement that the new ins11iu~1ent . ·.} .:
milize the s.-imc 1eclmology if !he B)'S is cuncntly" '·
certified
'

Febnui1y 13, 2008

Febrnary 13, 2008

... :.

. -.-

~

Modified the accepted rnnge·for simulator solutions to
+/- 10%, eliminatiilg
provisiou. Added
... Ut<f+/~·0,01
·-··
.·.
·'Established target values m.ay 1;,,e ditforenl
from !hose sbowJ1 0111be bot.tle fabel''

2

.

··..•.·-.;-_

Addecl Lifelot FC20 calibration checks
Inroxil }~er '"5000-calfbration is now scctio11 '.1. 3

2,2

F ebmary 13, 2008

February 13, 2008

l\,fod}ndd to-SJ:5ecifica11y allow use of the 0.20
(__rhiiiug: subject tcsiing

February 13. 2008

Sections 1. 2, 3

Genei'al refonnat for clarificatio11. Combined
AJcosei1~or and Liieloc sections. Specifically,
.~hiuiged cnlil>rntion rcq11irc-mcnt using the 0.20
reference solu1ion from fotu· (4) checks lo two (2).

December 1, 2008

2.1A, 2.2.~, 1>{( 2.2.5

Clnrification: a .. tnlibrntion check" consists of a
pair of samples in seqnence uncl botl1 smnples ·

2.
••

And 2-2.10>_·

·i

. Jauuary 14, 2009

rnust be within the acceptable range before
proceeding wilh subject te-stjng. A O.:rn solulion
should be replaced evc1y 20-25 samples. Claiified
the coll'ecl proccdtu·e for performing II calibration cl1~ck.
2.1.3, 2.1.4.l. 2.1.9

Clarific11tio11: Added ..before (md ajtC'-1·" 10 the 0.08 and
0.20 calibration checks, within 24 llom-s of ii sulJjecl lest.
11ie- official time and elate of the c111ibrntion check is 1he
time and elate recorded 011 the llrintonl, <W the time nnd date
recordC'-d in rlie log, w/,icl,c1·t1r r.:01-respo11ds to the ca1ib,·ation
check l'C'forrmccd hi section 2, I .3 or J. l .4.1.

July 7, 2009

Tdoho Brcnth Alcohol StAndm-d Operntit1f.( Procedure
[!,,ming r\nlhodly•··ISPFS QuoliLy Mnnngc1'
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History Page
Hislorr

The entire SOP wns rewritten to inco1porate laugnage changes 1egai:di.ng
])erformance vc1ificatiom, and 10 dear-up ambiguities associated with
the 0.20 verificatiou and tl1e relevance to cases uot involving an 188004C charge. Swpe. oncl safely sections were lidded. Trou9)·esboothig,
MIP/lvilC sections added.
. t"· '..~.J

8/20/2010

0

~

1

~.,--.;'4';,._J

Deletions m1c.Vor additfons to sections 2, 4.3.3, 4.4.K2i\i\ 4.4.5, 4.6.1.1.
5. 1.2, 5.1.4, 5.1.4.l, 5.1.5. 5.2.4, 5.2.5, 6, 6.2).
6.2.4, 7, 7. l, 7.1.l,
7.1.2, 7.1.2.2, 7.1.3, 7.1.4, 7.1.5, 8.
;·,,/'} ·

8/27/2010

(?:J:

~:-i-

(·

7.

U/01/2010

3

4/23/2012

Section 6.2 clnrifte<l for imtrument specifidfy>nckled section& 6.2.2.3, 6.2.2.3.1
mul 6.2.2.4, added section 8.0 for the 1\~/1\~C procedure, chn-ified section
5.1.3 for the U!':.C of0.20 solutions, rcnaii1e<I clocrnnenl lo 6.0
i·;

·•

·~-

).);.,j;~Jes

Section 5.0 moclifled to belier 1·eflect o..:~1Jl'e11,L
mid be in ngrecment with
AM 1.0 forcei1ifii:rition of premixed solutious; Updated 5.2.5 to clarify
perfomiance verificalions,. '·
~

?.

.,.r-. --:., ___ •

4

Ch,'lnges ·were mad~ t6.sections: Glossm-y_. Scope, Safety, 4.3, 4.3.3, 4.4, 4.4. l,
4 .4.4, 5, 5.1.2, 5.1•:,(.5:'l.4.1, _jj .5: 5.2.4, 5.2.5, 5.2.1D. G. 1.2, 6.1.4, 6. l.4.1,
6.1.4.Z, 6.:Ll, 6.2.-2.3. 6.2.2,fl, 6.2.2.4, 7.1.1. Sections 4.4,3.1, 5.1.4.2, 5.2.4.1.

1/16/2013

6.VU allCl 5.1;2.J we~e apd(;{l.

. ''•
... _:"j.

-~-..

.....r

_

.•
,;..

··.. ....
_-

,;-

.:: .
_/··,.,_

't_,

Idnho Breath Alcohol Stancfard Opernting Prnct.:dltre
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Quantitative Analysis for Alcohol in Breath by Approved
Breath Testing Instruments.

1

2

Scope

~---

\..~~

,(?<, ~~

This metl1od describes the Idaho State Police Forensic ~-yrQ.~-{s (ISPFS)
procedure, for use by agencies external to ISPFS, for the aualys_i,s-"qf ·breath for the
presence of volatile compounds using au approved bn~ath test,mg··dnstrument. This
method provides for the qm1ntjtative analysis of etlmnot
-:·~;'.,~;/·-·:,
-i--•.!-"

Following alJ the recommendations of this externcJl:1u·ocedure will es1ablish the
scientific vnlidi1y of the breath alcohol test. fail me to.,uie~t all of the recommendations
\Vithin rhis prnl'erlnre does not disqualify the breMh, \lkohol te~I, but docs allow for the
q11estioni11g of the breath alcohol tests as it pertains io·' its fol11i'ch1tio11
of admissibility in
f
court. Tlrnt fo11ndatiou can be set, througlUestimony, by):,Breath Testing Specialist
expe-rl or ISPFS expcrl in breath testing as to.,'the pole:utiaF"i'amifications of the deviation
from the procedure .'.-Is \Vritlen.
··
.·
~-.
~

3

¼

Safety

·\

..

1-

., .

:

Withi11 the discipl~pe :,bf b{eaHi alcohol testing, tlle general biohazard safety
precautions slmnld he foUc:iwed. This-i_s clue to the potential infectious materinls that may
be ejected from lbe niouth\luring_lhe 8Rmpling of the brenth. Clmtloll should be take11 SO
as the expfred breatl) is 1101. dii·ectcd tow,mis the oilicer or other muelated bystander. .
01her lrnznrds tlv1t.)11ay be \Jres~nt include, but are not limited lo, tlle use of compressed
gas cylinders_, ~ii'uunabl~ alcohol solutions, or other volatile materinls.

4

Instru:»ne,:it a:nd Operator Certification
•.

~ :··

· ·<

To ensure 1bat minimum stnnclMds ~re met, individua 1 brcat h tcsl'ing :ins(romeutfi,
:.:. pperators, arnl Breath Testing Specialists (BTS) must be'appl'ovecl and ce1iified by 1he
.... ~,) ·. Idaho State Police Forens~c Services (ISPFS). The ISPFS \Vill establish and maintain a
., -!.' ,;_ ',

r·

i.•.

•;.;..,:. ·

list of .ipproved inslnnuenls
slate.

by m,mufacnu·er lmmd or model

desig11atiou for use in the

··t:.

4.1

Approm] of Breath Testing Instruments. In order lo be approved and certified

each inS1°111lllCll( lllUSt meel the following cri°leria:
4.1.l

The insh11111e11t shall analyze a reference sample or analytical test
standard, the results of whic.h must c'lgre~ within +/. 10% of the target
v~1lue or such limits set by ISPFS.
lclabo Drenth Alcohol $l!mdard· Opcrnling PJ·Occdnre
h:1uing Autbority---lSl)l·~ Quii.lily Mnnnier
Reyi,;ioJ! 4 Bffoc1iv¢ 1/ 16/20] ·3
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,1.1.2 The ce11ificatio11 procedmes shall he adequate and appropriate for the
analysis of breath specimeJ)S for the cleterminatioll of alcohol

co11c.:eulrnliou for lmv enforcement.

4.1 J ..\.ny other tests deemed necessary to correctly and adequately evaloate the
im;tmme11t to give accurate results in routine breitth alcohol testing..

4.2

Tlle ISPFS mny, for cause, remove a specific instrument by serial miu1ber from
evidenfja] testing mtd suspend or withdrnw ce1iificntion thereof.
(/;''.)

4.3

Operators become certified by cmn1>leting a training class
ISPFS.
Ce11ificAtion is for 26 calendar months and expires the last (iaj"-o°f the 26th month.
Ce11ification will c1How the Operator tC> perfonu all funct,to~.-1:equired to obtain a
valid breath alcohol test. It is the responsibility o(_lfi'"e.,individual Operntor to
mai11t;iin their cutrent ceni.fication: the ISPFS rniiy·~6.t. 11otify Operntors that their

~l?.Pt~;i;tby

.> ;·

ce1iifieation is about to expire.

4.3.1 RecerlitkatLon for <1nother 26~mouth j)e.i:iod i~ a~hieved by completing an
ISPFS approved Operator c.:h1s~_prior to the .en'd.oflhe 26th month.
•-

:

r

•

_;

•

4.3.2 If the individual fails to satisfactorily ·c0111plete the class (i11cluding the
writlen and practical test~;),;·oi: allovif their ce1tifica.tion status to expire,
lie/she nm~1 l'eh1ke _th~.-Qperntor clnss in order to become ce1tified.

4.3.3 If c.nrrent Operatc;r certificatfon' is expired, U1e individual is not npproved
to mo evidentiai} breath -~l::ohol tests 011 the iust111m1:mt in (JUestion until
the Operator clriss is completed.
4 3 .3 .1 there are rio grnce periods or provisions for extensjon of Operntor

.. : cel'lifica1ion.
4.4

Ilrei:itb,-: Testi~1g: . :Specinlists (BTS) ,ue Opernlors who have com1)leted an

.~clv4hc~d trniiiizig class and are ISPfS-ccrtified to perform routine instrnmeut
_)1tryii1ten~~P~t~nd provide both initial aml recertitlc.ation training for inslnuneut

".Opernt?ts,--·
, .. ..:,: 4A.1

·

BTS certification is then oblaincrl by completing

on

ap1,roved BTS

training class.

NOTE: The prior Q_perator status "on that pmticnlar iustrnment"
requirement is waived for new instrnmentatio11.
4.4.2 BTS Certificotiou is valid fol' 26 calelldar months.
4.4.3 If BTS certification is i!llowed ll1 expire, the inclividnal reverts to ce11ified
Operntor stAh1s for 12 calendar months for that inst111111e11t. He/sl1e may
no longer perfo1111 auy BTS specific. duties relating. to that ·pa11iculai·

instmment.

·
lrfohn Breath Alcohol Slancford Operating :Procedur~
rs~uing /\\llhoxity---lSPFS Quality lvf:mage.i•
·
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4.4.3. l BTS -specific duties entail the teaching of operator classes,
procloring of proficiency tests for operntors, aud testifying as experts on
nlcohol physiology :md i.nstnunent function in court.

4.4.4_ BTS certtficatiou is re11ewab1e by completing an approved BTS lrnin.ing
class.

4.4 .5 The I,lAho Stale Police Forensic Services may revoke BTS ce1iificatio11 for
cause. Examples of wbat may constitute grounds for rey5.K:ation may
include falsification of records. failure to petform req1*fdtp~rfon11ance
verific.ition, failure to successfully pass a BTS rece1:tifjcatio11 class and
failure to meet standards in conductinµ Openitor traipi~g. -.
L~-;11.

}'>~

.

4.5

·-C...,.1--

'=;..:.·''~~"!

Adoption of a ne·w instrument by an agency will re~_mre•11.1pdatiug any BTS

a11d

Operators in that agency in the use of the uew i11stnin1~µt.
:·~ ~:--

4.5.l

-·;~

A currently ceitified BTS may be<.:<?t;~e ·-~ c~rtified BTS for a new
insln1111e11t by completiug m1 ISPFS a1Jproved,BJS:,Iustrnme.11tation class.
.

= ;-

i:-

4.5.2 A cunenlly certified Operat'~r niay ce/tjJ·'.::~n a new instmment by
completing an ISPFS c1pproved Operntor Instrumentation Class for the
..•
ne,v instrnmenl.
1..5.3 Individuals not crn1·ently c-e11ificd as Opern101·s must. complete mt
Operator Class fo1;·each
ap_prbvecl
instmment.
::
. :

1

•.

4.6

Record main1erumce··:·and. ,management.
It is the responsibility of e,1ch
iudividnal ag~t!CY. to stq1f'·.performance ve1ification records, subject records,
maiu1enance recohls, 11istfoine111 logs, or any other records as iJerlai11i11g. to the

evidentimy 1.L$.e of bre~ith testing iustnnrtents and to maintain a current record of
Oper~tpri~_e11ifica_tio~j. "
4.6:1 ·. It is th~ responsibilily of the agency lo see thnt the snid records are stored
and m11intai11ed n minimum of (3) years in accordance with IDAPA

· __1}03.01.
4.6. !.1 Records mny be subject lo periodic rmdif by the Jdnho State Police
Forensic Services.
,-·-·

, .•..-· ~· -.~

·-,·:(_

··..

•,,,

4.6.2 The ldflho State Pohce Forensic Services will not be responsible for the
slorag,c of such records.not genera1ed by lSPFS.

ldnho l:\re111h Alcohol Stlmclurd C>pen11ing Procechwc
1...~uing A11thority---lSPF8 Qnnlity M111111ger
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5.

Performa11ce Verification of Breath Testing Instruments
Perfomance vel'ifications a.jd the Breath Testing Specialist (BTS) and the Idaho
State Police Forensic Services (ISPFS) iu detemliu.ing if a breath testing instn1ment is
fonction.ing ronectly. Performance verifications nre pezformed usiug a wet bath
sinmlatoJ perfon:mmce verification standard. l11e slandard is provided by and/or
approved by ISPFS. The certificate of nualysis canfinns tbe target vnlue and accept~ble
rnuge of the sta11dards used for tl1e verificatio11 nncl includes the aaoeptable~.}&~lues for

each sta!1dard Note.: T~e ISPFS coiifirmed iarge1 Vfllues should be takeA·~~·ectly from
the Ce111ficatcof Analysis for each standard lot and no! from tl1e bottles{?tJ.mdel"s .
..r"'=....;l-

c,;Sf)"
5.1

AkoJSensor nnd Lifeloc
Performunce Ver'ificntion

FC20-Portnble Br~at_b~'~"Testing Instrument

/~t.'.,'-:;<. . ~';
i . . ; •·

5.l. l

The Alco-Sensor :md Liieloc FC20; p'9r61ble · ~reath testing iust11unent
perfommnce verification is nm usuig· nppr?x"ii~¼1tely 0.08 m1d/or 0.20
performance verificabon standards provided(by ancVor npproved by

ISPFS.

, . .•..

_..

.

'

'"·,

verifi.~tio~;

5.1.2 The pe1ib11mmce
using'···the 0.08 and 0.20 perfonnance
verification standal'cls~c~sist of ~o samples .
.,~ -~ ·;..~=~-- ..
5.1.2.1 For tlie Ufeloc _FC20, the perfon11a11ce ve1'ificatio11s can be
obtained:, using· ejther the "wet check" screeu located in the
calib~-at1O1l rn~u~, or they cF111· be performed as a regular test using
··.the.test seq~1ence or nonJsequ.ence data acquisition modes.

5.1.3 A, perfomw1ce.~ ve1ificalion of 1he Alco-Sensor and Lifeloc FC20
_. i1~~tnu11e11ts.. _using a 0.08 or 0.20 perfonnance vel'ification standnrd must
,, c·,_be perfo17-ued within 24 hours, before or after, an evidentimy test to be
·· -;. apll)'Q~·~d- for evidenfouy use. Multiple breath alcohol tests may be
c9v~recl by a single performance verification. Reference 5.1.4.I for
clarificalion on lhe use of the 0.20 s1m1clm·d in this capadty.
5.1.3.l A 0.08 perfonmmce verificntion standard should be replaced with

..,

,:'

\.• l .
·•.:;:

'•.

fresh stm1d,ird 11pprnxiu1~tely every 25 verificatfons or every
C.l'llendar month, whichever coml;'S first.

.

5.1.4 A 0.20 perfol'mance veiiiication should be rnn and 1·esults logged once per .
calendar month aud replaced with .fresh standard approximnte)y eve1y 25
verifications or rn1tjl it reacbes its expiration date, whichever comes first

NOTE: Tbe 0.20 performauc.e verification was implemented for

__Jhe sole JJlllJ)ose of supporting the insttuments' results for an 188004C drnrg.e .. Failure to perform· a monthly 0.20 l)erforn:1m1ce
Iclallo Bi-e:i!b Akt,bol Stm1dard OperAtinr.,; Proceclm·~
Ts~nins Aulho1-ity---ISPFS Qua1iLy M.imager
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verifaMion will not invalidate tests pe1io11ned thal yield results at
other levels or iu ch_nrges other thnn l 8-8004C.
5.1.4.1 The 0.20 performance verifica1ioll satisfies the requhement for
perfonmmce verification wHhin 24 hom-s, before or afte.r, an
evidentimy test flt any level.

5. l ,4.2 \.\'hen a suspect provides a breath samp]e over a 0.20, tl~e ~fficer is
not required lo condnct a pe1fonmmce verification~1}$mg a 0.20
solution, ilS 1011g as a perfom1a11ce verificatioll,, ~;-~-s'~ conducted
withju 24 hours of the brea1h smnple pnrsua11tJi~S,1l.3 and a. 0.20
perfonmmce verificatio11 has been perform;4:·'pursuant to section

(.:,--.i~>

5.1.4.

·':t,-;;

5.1.5 Acceptable results for a 0.08 or 0.20 petfon:i;i~lte verification is a pair of
srunples in sequence tlrnt are both w1tµii1~tl- 10% of the perfom1ance

verificat1011 ·standard target value_ . Targ~ , 1alues'-imd ranges of acceptable
results are included in a certificclte of rii1i:1lysi!;,·f(i1'.;~ach strmd.ard lot series,
available from ' the ISPFS •

·

.. ,.:l,·,J..~ ~

- . \..

NOTE: Due to external facto.rs nssociated with changing a performance

verificat-iml standard the .result$ of the initfal perfonnru1c-e verification may
Doi be within the accephilile range·, _therefore tbe performance verification
m,iy be repeated ru1til a pair of sulisfaclory results is obtained. However,
if results after n.totnl ofthrec)est se1ies for auy standard (equiw1lent to six
tests) are still W1Satisfacfo1j,, contact the flPJ)roprjat.e ISPFS Laboratmy.
The instmment should not be used for evidentiary testing until tbe
problem: is conected and perfommnce ver.ificatiou results are within: tbe
11cc,eptnble
The suggested troubleshootiug procedure should be
fq1lowed if _the initial perfomrnnce verific~tion does not meet tbe
_,- . _-~1.cept ~~~9~ ~riteria.

range: ·

-~- tG· ··re1J1peplh1re of the simulator must he betwee11 33.5°C and 34..5°C in order
·
fii the· perfonmmce verific.ition results to be valid.
NOTE: The sim11lai-or may need l'o wmm fo1· np1)roximately 15 minutes
to ensure tho! the metnl lid is also warm. If lhe lid is cold, condew~ation of
alcohol vEipor may occm producing low resnlts.
···.. ;

5. L 7 Performance verification standards sllOuld only be use·d prior to the

expirntion cl.1te.
5. l.8 An ng.ency may 11111 ndclitioual performance ve1:ificatio11 standard levels at
their discretion.

5.1. 9 The of-fici,11 li'me and dnle of the perfonnonce verification is the time and
· clnte reconled. on the printout, or the time and date 1·econled in the log.
whichever conesponds to the performance verification refel'euced in
section 5.1.3 or 5. J.4.1.
ldnho Bre~1h Alcohol Stnmfont 01>c:rnting Procednre
·!.!;suing Anthotity---ISPFS Quality M,umget·
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5.2

Intoxilyzcr 5Q00/EN Pcrformnnce Verification

Iutoxilyzer 5000/EN instmments must have a pe1fonmmce verification with each
evfrle11liary test. If the perfomrnncc verificatiou is withill the accepia.ble rnnge for
the 101 of standard being used, theu the instrnment will be approved and the
resulting breath samples will be deemed valid for evidentia:ry use.
5.2. l Intoxilyzer 5000/EN performance verificati011 is 11u1 using 0.08 and/or
0.20 J)e1formance verification standm·ds provided by and/orrappioved by

. r •t../

ISPFS

..

i:<:·,)

t.'"V't.,:..,'\

,

5.2.2 Dming each e·videntiary breath alcohol 1est using th~,+ntoxilyzer 5000/EN,
a performance verification will be perfom1ed as ,~,~cied .by the instrument
testing sequence and recorded as SIM CHK p1t-tl1e printout. If the SIM
CHK is nol ,vitlUil tbe acceptable rnnge for t~~-slandard lot being used, the
I esting sequence will abort and no breat~, ~a~;i.i5les will be obtained.

5.2.3 A two sample perfonnance verific-~iioi1 11s4ii a 0.08 pcdormance
verifirntion stnndanl should__ be mu and·-..1·duJ'is logged ef!ch time a
standard is replaced wirh fresl{sfpndard·-'(this is 11ot rs requirement but .only
a check that !he iustrumeu1 ·is .connected conectly prior to an eviclentiary
test being petfonned).._A o·:_98'perfomiimc.e verific<11io11 standard should be
replaced wjth fresh struidai:d approxiinately eve1-y 100 samples or eveiy
calendar month, whicheveJ" comes first.
.

,::.'_... ·

5.2.4 A 0.20 performance verifiC<1tion should be nm and results logged once per
calendar mo11tl1 and ieplriced wjtb fresh stm1dard Rpproxi1nately eve1y 25
verific~tious or until it read.1es its expirntion dale, whichever comes fir.st.

NOTE: The 0.20 performance verification '\ovas implemented for the sole
w1rj)ose of suppor_ling lhe instn1rne11ts' results for an l 8-8004C charge.
failure,- io. perfonn a monthly 0.20 perfonrnme-e verification will not
·i11Va~d~te tests performed that yield resnlls at olher leve-ls or in charges

otlie1;
fhan l 8~800~1c.
·-:.
\·

·s·:2.4_ "I

When a stispecl provides l1 breath smnple over a 0.20, the officer is
!!Q! rcquit'ed to c-ondnct a pcrfonunnce verification using a 0.20 solution,
as 1011g ;is a perfonrnmce verificatiou was conducted pursuant to 5.2.2.

-.:
-~. -: ...

·-'·:,.'·(·- ..}
,_

.,.

5.2.5 Acceptable results for nn indepeuc\ent 0.08 01' 0,20 performance
verification, which is not pe1for111ed dnriug a breath testi11g seq,1e11ce, are a
pair of back-to-bnck samples thm are both within +/.: 10% of the

performance ve11ficatio11 standard target value. PerfonlliUice verifications
that are perfmmed chufag n breath 1esting sequence are uccep.tnble with a
single lest result within +/- 10% of the standard target vnlue. Target
vfllues ,Uld rnnges of acceptable results for each s_(m1di1rd lot sel'ies al'e
included in a certific.ate of mwlysis avaih1ble from, the ISPFS .
. Id,1ho Br,:,,uh Alcohol S1n~clnr<I Opernlillg Prucec:h1re
ls,wing Anthoiity---ISPFS Quality 1'.•Cnnngt;:?1'
Rcvisio11 4 Effective l/16/2013
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NOTE: One to extemal factors associated with changing a perfonnance

verification staudard the results of the initial perfonmmce verification may
uot be ,¥i.thill the ncceptable rnuge, therefore the pe1forma11ce ve1ificatio11
nmy be repealed until a pnir of salisfac1ory results is obtai11ed. However,
if results after a 1ota1 of tluee tesl series fol' any standard (equivalent to six
les1s) are still unsatisfactory, contact tbe nppropl'iate ISPFS Laboratory.
The instmment should not be used for evidentiary 1esting until the

problem is cmrncted aud perfom1a11ce- verification results areo:vJthin the
ac.ceptable range. Follow the suggested lroub]eshooting Pr9pe,ch:u-e if the
initial perfonmmce verificati011 does not meet the acceptau§e•..c~foeria.
'C',

-..;,

....... "1~·

5.2.6 The official time aud date of the perfonnauce , 1eri~q~tion is the time and

date recorded on the printout, or 1he time and datfi-~co1·ded in the log.
.::..

,.....~·

5.2.7 Pe1fonn:mce verification staudrirds shon1_n·-'.p1ily be used prior to 1he
expirntion date.·
.- ., :> 5.2.8 Temperature t)fthe si1rn1latornm81"bc_E;i~~ eep 3f~°C rind 34.5°C i.11 order
for the perfonrnmce verific~1tion res1dls 19 _l~e ~"a!)d.'
1

5.2.9 An agency may nm additional performance verification standard levels at
their discretiou.

'

5.2. l O The cortect accep~rible 1:ange lfiuits nnd performance verificatjon standard
lot number shQ_uld- be s~t _·fo the instnuuent before proceeding with
evidentimy testing.

. ..
,,_

'-..

.:

.

'1'"

_·:

~~

~.

Iclabo nren1h Alcohol St1111cl,1rcl Opemting Prnced\lre
Ts,min~ A11thoril>•---1s·pfi; Qualicy Mc1m1ge1·
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6.

Evidentiary Testing Procedure
Proper testing procedure by ce1iifiecl Operntors is necessruy in order to provide
accurate results. lnstnuue11ts used iu ldnho measure alcol10J in the breath, not the blood,
and report results as grams of alcohol in 210 liters of breath.
6.1

Prior lo evidentimy brenth alcohol 1es1ing, the subject/iudividual should be
monitored for at least fifteen (15) minules. Any foreign objects/umtepa)s which
have the potential to en1er the instnunent/breath mbe or may pre~.e'iira· choking
Jmzard should be removecl prior to the stmt of the 15 · minut'?,.w.aiiing period.
Durin~ the monit.01ing. period the subjecl/i.ndivi_lhla1 shouk\fnhi"'-be allowed lo
smoke, drink, eat, OJ' belchfbm]JfVOlllit/regmgitate.
.r·,

e:/··

{, .,.ff'-:-,

NOT£: If a foreign object/material is left in the moutb~aui.ing the entirety of the ·
15 · minute monitorfog period, any potential e}.tem~(!!lcohol contamination will
come i11to eqnilib1ium with the snqject/iucliv.idm~J's·:body water }llld/or dissipate so
as not 10 inte1fere with the results of the subseqi:iei1t breath alcohol test.

...... ·: ..

6. 1.1

..., _\~

The breath alcohol test must ~e achriinisler~_d)5y an Operntor c1mently
<;enificd in the use of the instru_iuenl. ·
, .:.:, '>';.

6.1.2 False teeth, partial pllltes, b1idges or. comJJarable dent,il work installed or
prescribed by A denlist or,physician do no! ueed lo be removed to obtain a
vc1lid 1est (see abow ~OTE fm· dm:i:fication 011 foreign objec1s being left
in the molllh).
·· · ·'
;

...

6. J.3 The Opern!or may elect a- t,i~o·d test in plllce of the breatl1 .'llcohol tes1 if
there is a failure to coin_plete tlJe fifteen minute monitoring period
snccessfullr,
6.1 ..::J During the monit_odiig. J)eric,d, 1l1e Opernwr sliould be nle1i for ,my event
that -i1"!ight _i~1flnence the accuracy of the breath alc:ohol test.
· .; 6il .4.1 ..T~e· Operator shonld be awnre of the poi.sib]e prese11ce of month
:· >kohol as indicate(! by tlle tei;tillg i11sf111me11t. If mouth nlcohol is
: ··suspected or indic11ted, the Operator should begin ,mother 15minule \Wilting period before repeating the testfog sequence.

,:····...

··\._/

··:

:.

6.1.4.2 If, chu·ing. the 15-minute wniting. period, the subject/individunl
vomits or regurgitates material from the stomnch .into the
subject/individm1l ·~ brerith pnthway, the 15-minnte waitiug period
should begin again.
6.l.4.3 If tl.iere is doubt as lo the events occurring during the i5 minute
monitoring period, the officer slmukl look at results of the
duplicate breath samples for evidence of potemial alcohol
contamination. For clarification see sec1io1i 6.2.2.2.

Jdaho Bt~illh Alcohol Stm1cfard Open,ting :Procedure
[~$11i11:?; Authodty-·-ISPFS Qt1nli.1y Man11g1.:r
Revisio11 4 Effective l/16/20U
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6.2

A complete breath nlcohol test includes two (2) valid breath samples taken
dm-ing the testing sequence imd preceded hy air blanks. The duplicate breath
samples perfonnecl with a portable breath lesting instnunent should be
approximately 2 minutes 11pm1 or more (for the ASITI's and the FC20's). RefeI" to
secti011 6.2.2.2.
NOTE: A deficient or insufffoeut sample does not automaticnlly invalidate a test

~

~k

":-1;-

(;,,,•

~-

·4'3'

6.2 .l If the $nbject/individual fails or refoses to provide a duplf:Sat~. adequate
sample as requested by the Operator. the single te~~)esult shall be
considered v:llicl. Refer to 6.2.2.4 for forilier guiclanci:,,,.. ··"

~}C~;,

.

i __ .;.~..
•;. ;-·· l

6.2.1.1 TI1e Operator urny repeat the testm_g_ se,1uence as required by
circmustances.
~:

~.\.J

6.2.1.2 The Operator sl1oulcl use n

tests.

1~-~f )11ou~~~1piece for each senes of
0

_,,Si·'·\

_,

.

6.2.2 A third bre;1th sample is required if the tii's(;t,A.1o ·results differ by more than
0.02.

,. .
·,·, ...

.

·.,_ .·'

6.2.2.1 Unless momh alcohol is indicated or suspected, it .is not necessary
to repeat th~ ·1.5-minute- ,vaitiug period to obt.1111 a third breath
sample.
6.2.2.2 The resl1lts

'

toi: duplicate

breath samples should conelate withiu

.:0.02 t.o indicate the absence of alcohol contai.uinntion in the
s~1bjec1/iucli,;itlual's brcat1) patlnrny, show consistent sample
·-/· :.>·' deliv_~1y 1;:c1nd indicates -the nbseuce of RFI as a contributing factor
.. , ..

to,Jhe:l·u·eatb results.

•. "t: ;""

.,_ --'.·· '6.2.2:/\;~,: iue event that all three samples foll outside the 0.02 conelatiou.
· , , ···- ·~md the officer suspects that moull1 ulcohol could have been a
contributing. factor, then they should restart the J5 minute
observation period m1d retest the subject, or have bJood sai11ples
drawn.
6.2.2.3.1 If the officer does not snspec-t that mmdh alcohol was
present, and that the sample var1ability "·w1s due 1o a lHck
of su~ject cooperation in providing: consistent samples as
i-equested, then the samples can be considered valid if all
three samples are above the pel' se limit of prosecution.

6.2.2.4-If the breath s11mple(.s) provided cannot establish n 0.02 co1relat.iou
. __ the .. officer may al thefr cliscretio11 elect to liave a blood sample
clrawa for an::1lysis iu l:ieu of iifos1i11g 1he su~iect's breath alcohol

concentrnti_on.
Jclnlm Bl'enth Alcohol Strmdnrcl Opemling Proce<hwe
Js;ming A11tho1·ity---ISPFS Q11;ility Mmmgel'
·
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6.2.3 111e Operator should log test resnltl-i mid retain printouts, if any, for

possible use iu court.
6-2.4 If a subject/individual fails or refo.ses to provide n duplicate, adequate
sample as requested by the Operator, the results obtained are still
considered vnlicl by the ISPFS, provided the failme to supply the
requested samples wns the fault of the su~iect/individual and not the
Operntor.
c>~
_1,-~.

~~

6.2.4.1 Failme to provide a complele bret1th test due 1o ,t_hf'llidk of 0.020
coffelation in the samples provided needs to b_~.""cle;"tiy mticulated
of the subject aild
that 1he lack of sample correlation was the

not of the instmmeut or of the samples

~~we

tl..1e11~elves.

U.1e officer's

observations of the su~jec1 need to be_.cleaFenougb to explain any

discrepanc.jes. Refer to 6,2.2.2 Je,(•.son1e examples of 0.020
···,.':· ··
co1nlation deficieucjes.
6,2.5 If the second or third samples are k1d~i1.;g dJli\tq_ instrument faihwe, the
Operator should nttempt to utilize ano_tl~e1:'' ii1strnment or have blood
dra \¥11.
·. ..
·. ·.:.

' .. ,. ~-

·•

,•

.

·..

_;·

::/;'.,
--:·

.•.
·,;

.

------··----I<faho Hrei,lli .h.lcohol Standard Opcrntiog Procedure
Tssnin.~ A\lthol'ily---ISPFS Q\111l1ty Man.1ge1·
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7.

Troublesl1ooting Procedure
Proper testing procedtu·e by certified Operntors is necessary in order to provide accurate
results.

Petfozmauce verification:
If, when perfonuing the pe1-iodic performance
verification, the iustnm1ent falls outside the Jirnits of the verification, the
troubleshooting guide should be used.
,~,.(/~;,,

7.1

NOTE: This is a guide for troubleshooliug perfonnauce verificati"Qgs outside the.
verification limits and the procedure is recoimnended to stre~11~i'imd isolate the
potentinl cause of 1}1e problem. Strict adherence to the g~l~ctr.ii~es is not required.
;:;...,.~·'#·,--:;,,....;,

7.1.1 The tlu:ee sources of unce11ai11ty when_,.. perfomring fhe periodic
perfonmmce verifications using c1 wet hath'.si;muJator are iu the simulator
set11p and Operator teclmi.que, tbe si~n.ilfitor perfo1mance verification
standard, and the instrnment calibra1 io11 '{tse1f. \

·-: ·.,.:_.;

./ . .: :;_~J~-

.

7.1.2 If the first performance verificntion--i·s ontside::fhe verification Jimits, the
simulator setup and technique ·of the 01~en~foi· pcrfonning the verification
should be evalna!ed. The siiiii.1lator shoukf be evfllnated to ensure that it is
booked up properly, lJS~~--~hort hoses, 1S properly Wanned, is within
tempen1ture, the qpernt~r-blow: teduiiqne is not loo hard or soft, and that
the Operator does u~t stop \>l~~ing until rrfter the sample is taken .

..

'

7. l .2.1 TI1e P,erfo~'ma11ce .yerification should be nm a second time
7 .) 2.2-Jf the perfot~wce verification is withtn the verificatio11 limits .on
rhe second·fry, !he inslmmeul passes the perfo11n.111ce verification.,

7.1.3 .If:'' tl1e seco11d:perfonrnmce verifi.cati011 is outside 1he verificn1ion limits.
·_.tl{en the 1~·erfonrnmce verification stanchml should be evaluated next.
.
1 •.• :~•• ;

,

.• .I

...

..-.

, '• ;-.. • ;.'

7. (3-J Tile performance verificntion stmidard should be changed .to a
fresh standard .

7.1.3.2 The standard should be wmmed for npproximately l5 m..inutes~ or
until the temperature .is wilhiu nmge, and t]\e simulator Jicl is as
wann as the sim\lhllor jar.

7.1.3.3 111e perfonmmce verification may the11 be repeated.
7.1.4 If 1he thil'Cl perfommnce verification is outi.ide the veriticatio11 limits~ the
. instrument mnst be tnkeu out of service and sen1 to the ISPFS or a11
appl'oved service provider.
7.1.5 Upon retum from se1vice, the ·instmment should be l'ecertified by ISPFS
before being pul back into sen,ice.
Idnl,o Bre;,11\ Alcohol Slnmli1n\ Op-:rating. P1"0ced\1r-e

I~s11i11g Aulhorily---lSPFS Q1,alily Mmmge1·
Rcvi.~ion 4 Effocli1'c 1/16/2013
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7 .2

The11l1ometers:
7.2. l

If a bubble forms in the them1omcter, the Operntol
or BTS cru.1 pluc e the
thenn omet er in a freezer to draw the mercury
(or equivalent) into the bnlb
of the thennou1eter. Tliis shou ld disperse the bubb
le.

;

i
1••••• :

.

,::

-~

<~i"\
..

.
:, ·..'·_·. .

Idaho Bre111l1 Alcohol St1mclard Opcrn tiug Proce
dure
Tssui ng Autho rity--- ISPFS Quali ty Mana ger
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8. ]Vliuors in Possession/!Vlinors in Consun1ption Procedure
Breat11 testing iustrnments certified by ISPFS are o11eu used 111 investigating violations of
Idaho Code § 23-949 (punishment set forth by 1.C. § 18-1502) or Idaho Code § 23-604
(punjsluue1ll set forth by I.C .1 S-1502), wherein a person 1.mder twenty-one (21) years of
age is deemed t.o have possessed and consumed ~lcobol. Unlike the Driving U11der the
Influence stah1tes and thefr associations ·with per se 1imits of 0,08 nnd 0.20, 4..~~ific
1evel o-f alcohol 1s not required to prove a violation of l.C. § 23-949 or § ,_23..-664. Tbere is
no req11ireu1e11t that the St~lle prove the person is imp1'ired by alcohol. Ri1tb.ei, the
presence or aooence of alcohol is fl detennining factor for proving t~(Q~ense. TI1erefore,
there is a different stnndard operating procedure associated witli,-t.!J.iJ::type of charge. The
m11iu Jllltposeof the procedm·e outlined below js to mle out .,m6'fith"alcoho]" ns a
potential conhibuting factor to the results given cluriug the breath testing done for
MW/MIC cases.
'
,. "·" _:; ~,
·•·.. '·.

8. l

15 minute ob!iervat1011 period: The 111011i fori1 1g/obsel;v4tiqn pedod is not required
for the MIP/MIC procedure. Tile dup)icate samples;: sfprirnted by approximately
2 Jl1inutes or more ;incl with.in the ·,0:02 coL:rel~licfo, provide the evidence _of
con:;islent sample delive1y, the absen~e ·'rnoiith fllcohol,, as well as the absence
of RFI (radio frequency interfereb!,"._e) as a coritributing foe.tor to the results of the
breath test.
· ' -- ·
·· ·
1

of

8.2

MlP/l\·!IC requirements: ..

:
;-

. ·,·;. _.·

.

!.:. ;

8.2. l The breath akohoJ test must be aduriuistered by an operator cunently
certified.-in the u~e,offb111 :i:nstmmeut.
8.2.2

'rlle ~nstmme11t 1ised musl be ce11ified by ISPFS,

·-.B:2.2._t;T.µe instnunent only needs to be 1nitinlly certified by ISPFS. Initial
. -. i~_-_,·certificc1tion .shows !hat 1ht> instrument responds to alcohols nucl not
.. · ' 10 ncetoue.

:

8.2.2.2 The iuslrnment use.d does not need to meet other requirements se-t
foftb in previous !lections of this SOP. It does not need to be
checked. regularly or periodically 'i:vith any of the 0,08 or 0.20
standnrds.

·· .....

1-.; ·~ ... •

..i:·~:

~

8.2.3 False teeth, p;irtial plates, or bridges installed or prescribed by a dentist or
pbysician do not need to be removed to obtnin n vnlio test.
8.2.4

The officer should fa1ve the individnai being te!;ted remove all loose
foreign material from their mouth before 1estjng. TI1e officer may allow
the individmil to briefly riuse thei1· mouth out with wa1er prior to the
brealh testing.
Id:iho Brcmh Ak~1hol Standard Opernti.ng Procediu·e::
ls;;11ing Authority---1.SP.r-8 Qnnliiy Mannger
Revii;ion 4 Effective l/l6/2.0l3
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8.2.5 Any material containing alcohol left in the mouth duriug the entirety of ihe
bteath testing sampling could contribute to the results in the breath testing
i;eqnence. (For clarification refer lo ~ection 8.1)

8 .3

Procedure:
A complete breath akohol test includes two (2) v,Ll.icl breath samples taken from
Ille subject nnd µreceded by an air bhmk, The duplicate breatl1 samples do not
need to be consecutive samples. The iudividua1 breath smnples s~9..uld be 2
miuutes or more apart, to allow for the dissipation of ])01entia1 ¢01:Jtli alcohol
contamination.
---;_\~)-=·
.'':/.,

.:_.

.Jlo.d~:;~t

A deficient or insuilicient smnple
inv.iilidate a test sample.
Cjj'·j
NOTE:

auto111atically

8.3. I If the subjectiiudividna) fails or refuses to pi:o\1ide a duplicate adequate
sample as requested by the operator,· the' single test result will be

rnnsidercd vnlicl.

, , ,. ·

. 'c.
r•

"lt···t

8.3.1. I The opcwtor may rep~at -the tesli1~g<.seqnence os required by
circumstances.
&.3.1,2 Tue operator shonic1-{1se a new ~outhpiece for each individual and
for eacb series:onests_ (i.e. complete set of breath testing samples).
;

. ":

8.3.2 A third breath srunple is. reg11ired if the first t.wo results differ by more than
0. 02.
···:;·-,

8.3.2.1 ··the reslll1~ for duplicalt' brtlllh smup1e!S sbon1d correlate \>, 1th.in
0.02 to indicate the nbsence of Hlcohol contmriim:ition in the
·· suJ,ject's l;>reath patl1way (mouth ~lcohol), show consistent sample
delivery, nnd indicates the absence of RR as a contributing factor
1

-· 10'.t11e breath results.
_, ... •1--·'
;

·..

· S:{2,2 ln 1he event that all tbree samples fall ontsicle the 0.02 corre1a1iou,
·..
' . J,

--_(

nud the officer suspecls thal moHfll alcohol could bave been a
contribuliug factor, then they should administer a· 15 mi1mte
obse1vation period and lheu retest the subject. If mouth alcohol is
not suspected, theu 1l1e officer may rei11stri.1ct the individual in the
-proper breath sample teclmique mid retest the subject witl1out.
admi.nislerit1g a 15 mimne observation.

8.3.3 Tl1e opeml.or should mmnmlly lo~ test results and/or retain printouts for

po!!sible nse iu court.
.

.

8.3..1 Tile iustmment should not be in passive mode for the testing of subjects
for the pmv<>ses of the previous sections,

8.4

Passive mode:
ldnho Hro.:11111 Akl1hol $hmdard Opernling Prncec\l1re
lss11in,g Aulhl11·ity---1SPFS Q1111lity tvfanngcr
R.:.vision 4 Effcclive 1/16/2013
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8.4.1 Tlie passive mode of testing using tl1e Lifeloc FC20 or ASIII should be
used for testj11g liquids or containers of liquid for the presence or absence
of alcohol.
8.4.2 The passive mode can be used for screenjng pu1poses on individuals who
are required to provide breath samples wl1e1)ever requested by a
enforcement agency. Example may include but are not Jp.1Jited to:
probationers, workrelem;e, parolees, prison inm~tes, e1c. .-{?(,-

law

-:/.~.,.r

~t··•1..J:.

Cp:r::t
... .
-
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. ·-, ·-~
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6.0 Idaho Standard Operating Procedure
Breath Alcohol Testing

Idaho State PoliL-e
Forensic: Services

Jduho Urcnlh Alcohol Standard 01>crnti11g Procedure
Issuing l',11Lhorily---lSPFS Quality ManaBer
l{~v ls ion 3 Effective 4/23/20 I 2
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Glossary
·Afl proved Vendor: A source/provider/manufacturer of an approved premixed alcohol simulator soluLion shall be explicitly
approved as ll vendor of premixed alcohol simulator solutions for distribution within ld11ho,

Brcl\th Alcohol Test: A series of separate breath samples provided during o br<:Alh testing sequ<:nce.
Breath Alcohol Tcsling SC(Jucncc: A scq1.1e11ce of events as determined by the Idaho State Police Forensic Services, which
n,11y be directed by either the instrument or the Operator, but not both, and may consist of air blanks, performance
verification, in1erm1I st,mdard chtcks, and breath samples,

Brc11tb Testing S11ecialist (BTS): An Operator who has completed an advanced training class-taught by ar1 employee of the:
Idaho Statc.Yolice_.Forensic Services. BTS certification is valid for 26 calendar months and expires on the last day of the
26th rnonth.

Certificate or Analysis: A cenilicaie stating that the premixed ethyl alcohol solutions used for performance verification huve
been tested and approved for use b~· the JSPFS.
Ccrlific11te of Approval: A certificate stating that an individual bre11llt alcohol testing instrument has been evoluated by 1he
ISPFS and found to be suitable for forensic alcohol testing. The certificate bea1·s the signati.we of un ldaho State Police
Fort:nsic S1:rviccs Lab Manager, .ind the effective dute ufd1e instrument approviil.
Char1gcover Class: A !raining class for currently certified pcr~onncl during which they arc taughl theory, operation, and
proper testing procedure for a new make or modi:! of instrument being adopted by their agency. Brcinh Testing SpeciµJists
attend ATS training lhat q1Jalilies them lo perform BTS duties rel11ted to the instrumenl.
f.l'idcntiary Test: A breath \esl performed on a subjcc\Jindividual for potential evidentiary or legal purposes, A dis\inclion
is made between evic!entiary tes1ini: and community service or training tests pi:rformed with the in~trumcnt.
lduho State Police Forensic Scr1·i1.·cs (ISPFS): Fol'merly known as the Bureau of F'ormsic Services, lhc )SPFS is dedicated
to providing lbrensic science scrviees to the criminal justice S)'Slem of Idaho. JSPFS is the administrative body for the
breath .ilcohol \esling prograw, per ll)APA 11,03,01.
Mll'/MIC: An abbreviation used to desigm:1lc minor in possession or minor in consumption of alcohol.

Operator Cel'tificntion: The condiUon of having satisfied the trail'ling requirements for administering brealh alcohol tests us
established by the ISP!'S. Opcnlor certification is valid for 26 calendar months and expires on the last day of lhe 26th
month.

Op~ralor: An individual certified by the ISPFS as qualified by training lo administer brealh alcohol tesl~.
Op~,rnlur Class: 1\n \SPf-S-app10\led waining c\a:;s fo1· prospcc\ive or 1mccr\i!icd b1·eath •.:i\cohol Opere1tors. Cunently
cerlili ed Breath Testing Spcci,11 ists may teach OpeJ"alol' clu~:;es,
Pcrforurnncc: Veriflcation: A 1-erilicr1tiqn uf the accuracy of the breath lesling instrument ulilizing a simulator and a
performance verification solution. Pcrformancc verification should be reported lo three decimal places. While ISPFS uses
the lcrm perfonnarn;,e verification, mam1fo.cture1·~ and others may use a term s\1eh as "calibration check" or ''simulator check."
Performance Verific111ion.Solulion: A premixed ethyl alcohol solulion uscu for licld performance verifications, The
~olution is prm•ided by 1111d/or 11pprovcd by ISPFS.
·
Rucertific11tioll Class: A trainin~ cfos:s for currenUy certified per$0nn<:1, completion of which results in •.mintc1-rupted
continuation of their Operator or llTS status for an addilional 26 months,

Waiting Pcriod/Munituring Perlod/Dep.,·ivntion Pcriod/Observ11tion !>ei·lod: 15-minute period prior lo adminiiilering a
b1·e.1th alcohol tcsl, in which an officer monilor~ lhc le.st ~uhjecllindividual.
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Breath Akohol Standard Operating Procedure
List of Revisions
SOP Scdion

Dllte of Revision

Topic

2

Dclett: rt:fercnce to ALS

June I, 1995

2

0.02/0.20 solutions

June I, 195?5

3.2.1

Valid breath tests

October 23, 1995

2.l

Alco-Sensor calibration checks

May I, 1996

2.2

May l, 1996

lntoxilyzer 5000 Calibration Checks
Effective June, 1996

2.1.2

0.003 agreement

June 1, 1996

2.1.2

Operators may run calibration checks

July 1, 1996

2.1.2

Re-run a solulion within 24 hours

September 6, 1996

2.1

All 3 solutions run within a 24~hour period

September 6, l 996

2

All 3 solution:; run within a 24-hour period

September 6, 1996

2.1.2

Re-runni11g of a solution

Seplember 26, l 996

All solutions run within a 48-hour period
Reference to "three" removed

September 26, 1996
Oct. 11, 1996

2

All 3 solutions run within a 48-hour period

September 26, 1996

2

More than three calibralion solutions

October 8, 1996

2

Solution values no longer called in

2.1

Lo

BFS

Aprill, 1997

2.1

Alco-Sensor and lntoxilyzcr 5000
caUbralion che.ck

2.2

Calibration checks for the Jnloxilyzer 5000

February l l, 1999

Name change, all references made to the
Bureau of Forensic Services were changed to
ldaho State Police Forensic Services.

August 1999

1.6

Record Management

August I, 1999

2

Deleted sections on relocating, repairing, recalibrating,
and loaning of instruments from previous revision.

August 1, 1999

August 1, 1998

ldi1ho Brcalh Alcohol Slancl.lrd Opcrnti11g Procedt1re
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1.2, :2. I , 2.2
3

Alco-Sensor and lntoxilyzer 5000 calibration checks·
Deleted sections on blood and urine samples
for alcohe>I determination

1.6

Operator certification record management

August l, 1999
August 1, 1999

January 29, 2001

1,2, and 3

Reforma1 numbering

2.1,2.2

Requirement for running 0.20 simulator solution

August 18, 2006

2.2.1.1.2.2

Changed 3-sample to "two print cards".

November 27, 2006

2.2. I . l .2.2

Deleted "simulator port" and ''two print cards''.
Simulator temperature changed from "should"
to "must".

May 14, 2007
May 14, 2007

2.2.1. t .2.2

Clarification of 0.20 calibration checks.

September I 8, 2007

1.2

Added the Lifeloc FC20

February I 3, 2008

1.5

Deleted reqllirement that the new instrument
utilize the same technology if the OTS is currently

February 13, 2008

2.I.2. I and 2.2.4

certified
Modified the accepted range for simulator solutions to
+/- l 0%, eliminating the+/- 0.0 I provision. Added

2

''Established target values may be different
from those shown on the bottle label"

February 13, 2008

2.2

Added Lifeloc FC20 calibration checks
lntoxily7..er 5000 calibration is now scctfon 2.3

February 13, 2008

2.

Modified to specifically allow use of the 0.20
during subjecl tes1ing

February 13, 2008

Scc(ions I, 2, 3

Genernl reformat for clarification. Combim:d
J\lcosensor and Lifoloc sections. Specifically,
changed calibration requirement using the 0.20
reference solulion from four (4) checks to two (2).

December 1, 2008

2.1.4, 2.2.3, 2.2.4, 2.2.5

Clarific,1tion: a "calibration check" consists of a
pair of samples in sequence and both samples
must be within the acceptable range before
proceeding with subject 1esting. A 0.20 solution
~hould be replaced every 20~25 samples, Clarified
the correct procedure for performing a calibratlon check.

January 14, 2009

Clarification: Added "before and after" to the 0.08 and
0.20 calibration checks, within 24 hours of a subject test.
The official time and date of the calibration check is the
time and dale recorded on the printo~1t, or the rime and dale
recorded in the log, whichever corresponds to fhe calibration
check referenced in secffon 2. /.3 or 2.1.4.l.

July 7, 2009

And 2.2.10

2.1.3, 2.1.4.1, 2.1.9
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History Page
Revision#

Effec1iYc date

History

0

8/20/2010

The entire SOP was rewritten to incorporate language changes regarding
performance verifications, and to clear-up ambiguities associated with
the 0.20 verification and the relevance to cases not involving an 18~
8004C charge. Scope and safety sections were added. Troubleshooting,
MIP/MIC sections added.

8/27/20!0

Deletions and/or additions to sec.:tions 2, 4.3.3, 4.4.1, 4.4.3, 4.4.5, 4.6.1, I,
5.1.2, 5.1.4, 5.1.4.1, 5.1.5, 5.2.4, 5.2.5, 6, 6.2.1, 62.3, 6.2.4, 7, 7.1, 7.1.1,
7.1.2, 7.1.2.2, 7,1.3, 7.J.4;7.1.5, 8.

2

11/01/2010 .

Section 6.2 clarified for instrurnenl specificity, added sections 6.2.2.3, 6,2.2.3.1
and 6.2.2.4, added section l!,O for the MIP/MIC procedure, clarified section
5.1.3 for the use of0.20 solutions, renamed document to 6.0

3

4/23/201 l

Section 5,0 modified to better reflect current practices and be in agreement with
AM 1.0 for certification of premixed solutions. Upd~ted 5.2.5 to chu·if.v
performance verilicaLion,.
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Quantitative Analysis for Alcohol in Breath by Approved
Breath Testing Instruments.

1

2

Scope
This method describes the Idaho State Police Forensic Services (ISPFS)
procedure, for use by agencies external to ISPFS, for the analysis of breath for the
presence of volatile compounds using an approved breath testing instrument. This
method provides for the quantitative analysis of ethanol.
Following all the recommendations of this external procedure will establish the
scientific validity of the breath alcohol test. Failure to meet all of the recommendations
within this procedure does not disqualify the breath alcohol test, but does allow for the
· qLJcslioning or the breath alcohol tests as it pe11ains to its foundation of admissibility in
court. That foundation can be set, through testimony, by a Breath Testing Specialist
expert or ISPfS expert in breath testing as to the potential ramifications of the deviation
from the procedure as stated.

3

Safety
Within lhe discipline of breath alcohol testing, the general biohazard safety
precautions should be followed. This is due to the potential infectious materials that may
be ejected from the mouth during the sampling of the breath. Caution shou Id be taken so
as the expired breath is not directed towards the officer or other unrelated bystander.

4

Instrument and Operator Certification
To ensure that minimum standar{ls ure met, individual breath testing instruments,
OpcrnLors, and Breath Testing Specialists (BTS) must be approved arid certified by the
Idaho State Police Forensic Services (lSPFS). The lSPFS w.ill establish and maintain a
list of approved insln11nent.s by manufacturer brnnd or model designation for use in the
state.
4. l

Approval of Breath Testing Instruments. In order to be approved and certified
each instrument must meet the following criteria:
4. 1.1 The instrument shall analyze a reference sample or analytical test
standard, the results of which must agree within +/- 10%
the target
value or such limits set by lSPFS.

of

lcluho lh~ath /\lcohol Stand.ird Opernting Procedure
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4. l.2 The certification procedures shall be adequate and appropriate for the
unalysis of breath specimens for the determination of alcohol
concentration for law enforcement.
4. t .3 Any other tests deemed necessary to corrr;ctly and adequately evaluate the
instrument to give accurate results in routine breath alcohol testing.
4.2

The ISPFS may, for cause, remove a specific instrument by serial number from
evidential testing and suspend or withdraw certification thereof.

4.3

Operators become certified by completing a Lraining class taught by an ISPFS
certified Breath Testing Specialist (BTS). Certification is for 26 calendar months
and expires the last day of the 26th month. Certification will allow the Operator
Lo perform all functions required to obtain a valid breath alcohol test. It is the
responsibility of the individual Operator to maintain their current certification; the
lSPFS wi 11 not notify Operators that their certification is about to ex.pire.
'1.3.1 Recertification for another 26-month period is achieved by completing an
ISPFS i:lpproved Operntor class prior to the end of the 26th month.
4.3.2 If the individual fails to satisfactorily complete the class (including the
written and practical tests), or allows their certification status to expire,
he/she must retake the Operator class in order to become recertified.
4.3.3 lf current Operator certification is expired, the 1ndividual is not certified to
run evidentiary breath alcohol tests on the instrument in question until the
Operator class is completed.
4.3.3. l There are no grace periods or provisions for extension of Operator
ce11ifi cation.

4.4

Breath Testing Specialists (BTS) are Operators who have completed an
advanced · training class and ~ire lSPFS-certified to perform instrument
maintenance, and provide both initial and rece_rti fication training for instrument
Operators.
4.4. l To obtain initial BTS ce11ification, nn individual must be currently
· certified as an Operator of that pal'licLJ!ar instrument. BTS certification is ·
then obtained by completing an approved BTS training class.
NOTE: The prior Operator status "on that particlilar instrument"
requirement is waived for new instrumentation.

4.4.2 BTS Certification is valid for 26 calendar months.

4.4.3 If BTS certification is allowed to expire, the individual reverts to ·certified
Operator status for 12 calendal' months for that instrument. He/she may
no longer perfonn any BTS specific duties relating to that particular
instrument.
·
Idaho Br<:nLh Alcohol SumdµnJ Opernting Prncedun::
Issuing Authority-~-ISPFS Qtrnlily Manager
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. 4.4.4

BTS certification is renewable by attending an approved BTS training

class.
4.4.5 The Idaho State Police Forensic Services may revoke BTS certification for
cause, Examples of what may constitule grounds for revocation may
include falsification of records, failure to perform required performance
verification, failure to successfully pass a BTS recertification class and

failure to meet standards in conducting Operator training.
4.5

Adoption of a new instrument by an agency will require updating any BTS and
Operators in that agency in the use of the new instrumerit.

4.5. l A currently certified BTS may become a certified BTS for a new
instrument by completing an JSPFS approved BTS Instrumentation class,
4.5.2 A currently certified Operator may certify on a new instrument by·
completing an lSPFS approved Operator Instrumentation Class for the
new in.strument.
4.5.3

4.6

Individuals not currently certified as Operators must complete an
Operator Class for each approved instrument.

Record maintenance and management.

It is the responsibility of each

individual· agency 10 store performance verification records. subject records,
mainlenance records, instrmnent logs, or any other records as pertaining to the
evidentiary use of breath testing instruments and to maintain a current record of
Opera1or certification.
4.6.1 His the responsibility of the agency to see lhal the said records are stored
and maintained a minimum of (3) years in ~ccordance with IDAPA
11.03.01.

.

4.6.1.1 Records rnay be subject to periodic audit by the Idaho State Police

Forensic Services.
4.6.2 The Idaho State Police Forensic Services will not be responsible for the
storage of such records not generated by lSPFS.
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5.

Performance Verification of Breath Testing Instruments
Perfor1nance vr::rifications aid the Breath Testing Specialist (BTS) and the ldaho
State Police Forensic Services (]SPFS) in determining if a breath testing· instrument is
functioning cc.mectty. Performance verifications are performed using a wet bath
simulator performance verification solution. The solution is provided by and/or approved
by ISPFS. The ISPFS analysis confirms the target value and acceptable range of the
solutions used for the verification and includes the acceptable values on the Certificate of
Analysis for each solution. Note: The ISPFS confirmed target values should be taken
directly from the official ISPFS Certificate of Analysis for each solution lot and not from
the bottles or from the vendors certificate of analysis.
5.1

Ako-Sensor and Life)oc
Perfomiance Verification

FC20-J)ortable

Breath

Testing

Instrument

5.1.1 The Alco-Sensor and Lifeloc FC20 portable breath testing instrument
performance verification is run using approximately 0.08 and/or 0.20
performance verification solutions provided by and/or approved by ISPFS.
5_ 1.2 The performance verification using the 0.0& and 0.20 performance
verification solutions consist of two samples.
5. l.3 A performance verification of the A\co~Sensor and Lifeloc FC20

instruments using a 0.08 or 0.20 performance verification solution must be
performed wilhin 24 hours, before or after an evidentiary test to be
i:tpproved for evidentiary use.
Multiple breath alcohol tests may be
covered by a single performance verification. Reference 5.1 A. I for
clarification on the use of the 0.20 solution in this capacity.

s_ I .3.1 A 0.08 performance verification solution should be replaced with
fresh solution approximately every 25 verifications or every
calendat month, whichever comes first.
5.1.4 A 0.20 performance verification shoL1lcl be nm and results logged once per
cnlendar month and replaced with fresh solution approximately every 25
verifications or until it reaches its expiration date, whichever comes first ·
NOTE: The 0.20 performance verification was implemented for
the sole purpose of supporting the instruments' results for an 188004C charge. Failure to timely perform a 0.20 performance
verification will not invalidate tests performed that yield results at
other levels or in charges other than 18-8004C.

5.1.4.1 The 0.20 performance verifi~ation satisfies the requlrement for
performance verification within 24 hours, before · or after an
evidentiary test at any level. The 0.20 performance verification
solution should not be used routinely for this purpose.
lduhu Br~lllh Alcohol Standilrcl Operath1g Procedure
llili11ing Aulhorit)'-·-ISPFS Quality Mn11clge1·
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5.1.5 Acceptable results for a 0.08 01· 0.20 performance verification is a pair of
samples in s~quence that are both within +/- I 0% of the performance
verification solution target value. Target values and ranges of acceptable
results are included in a certificate of analysis for each solution lot series,
prepared by, and available from, the ISPFS.
NOTE: Due lo external factors associated with changing a performance

verification solution the resu1ts of the initial performance verification may
not be within the acceptable range, therefore the performan~e verification
may be repeated until a pair of satisfactory results are obtained. However,
if results after a total of three test series for any solution (equiva\~nt to six
test<;) are still unsatisfactory, contact the appropriate JSPFS Laboratory.
The instrument should not be used for evidentiary testing until the
problem is corrected and performance verification results are within the
acceptable range, The suggested troubleshooting procedure should be
followed if the initial performance verification does not meet t.he
acceptance criteria.
-.

5.1.6 Temperature of the simulator must be between 33.5°C and 34.5°C in order
for the performance verification results to be valid.
NOTE: The simulator may need to warm for approximately 15 minutes

to ensure that the metal lid is also warm. l f the lid is cold, condensation of
alcohol vapor may occur producing low results.
5.1.7 Performance verification solutions should only be used prior to the
expiration date on the label.
5. l .8 An ~gency may nm additional performance vel'ification solution levels al
their discretion.
·
5.1.9 The official lime and dale of the perfornumce verification is the time and _
date recorded on the printout, or the time and date recorded in the log,
whichever corresponds to the performance verificatioli referenced in
section 5. l .3 or 5 .1.4.1.
5.2

fotoxiJy7,er 5000/l~N Performance Verification

lntoxilr.Ler 5000/EN instruments must have a performance verification with each
evidentiary test. If the perfonmmce verification is within the acceptable n:mge for
the lo1 of solution being used, then the instrnment will be approved and the
resulting breath samples will be deemed valid for evidcntiary use.
5,.2.l

lntoxilyzer 5000/EN performance verification is run using 0.08 and/or
0.20 perfonnance verification solutions provided by and/or approved by
ISPFS.
.

5.2.2 During each evidentiary breath alcClhol test llsing the lntoxilyzer S000/EN,
~i performance ·verification wil I be performed as directed by the instrument
Idaho Breath Alcohol Stn11d11rd OpcraLlng l_.roccdure
lssuing Authority---lSPFS Quality Manager
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testing sequence and recorded as SIM CHK on the printout. If the SIM
CHK is not within the acceptable range for the solution lot being used, the
testing sequence will abort and no breath samples will be obtained.
5.2.3 A two sample performance veri ficat1on using a 0.08 performance
verification solution should be run and results logged each time a
solution is replaced with fresh soluLion (this is not a requirement but only
a check that the instrument is connected correctly prior to an evidentiary
test being performed). A 0.08 performance verification solutioll should be
replaced with fresh solution approximately every I 00 samples or every
calendar month, whichever comes first.
5.2.4 A 0.20 performance verification should be run and results logged once per
calendar month and replaced with fresh solution approximately every 25
verifications or until it reaches its expiration date, whichever comes first
NOTE: The 0.20 performance verification was implemented for the sole
purpose of supporling the instruments' results for a 18-8004C charge.

Failure to timely perform a 0.20 performance verification will not
invalidate tests performed that yield results at other levels or in charges
other than 18-8004C.
S.2.5 Acceptable results for an independent 0.08 or 0.20 performance
verification, which is not performed during a breath testing seguence, are a
pair of back-to-back samples that are both within +/- l 0% of the
performance verification solution target value. Performance verifications
that are performed during a brealh testing sequence are acceptable with a
single test result within+/- 10% of the solution target value. Target values
and ranges of acceptable results for each solution lot series are included in
a certificate of analysis, prepared by, and available from, the ]SPFS.
NOTE: Due to external factors associated with changing a performance

verification solution the results of the initial performance verification may
not be within the acceptable range, therefore the performance verification
may be repeated until a pair of satisfactory results are obtained. However,
if results after a total of three test series for any solution (equivalent to six
tests) are still unsatisfactory, contact the <1ppropriate ISPrs Laboratory.
The instrnment should not be used for cvidentiary testing until the
problem is corrected and performance verification results are within the
acceptable range. Follow the suggested lroubJeshooting procedure if the
initial performance verification does not meet the acceptance criteria.
5.2.6 The official time and date of the performance verification is the time and
date ~ecorded on the printout, or the time and date recorded in the \og.
5.2.7 Performan~e verification solutions should only be used prior to the
expiration date as marked on the label.
kltiho B1·enll1 Alcohol Slanda1·d Operating Procedure·
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5.2.8 Temperature of the simulator must be between 33.5°C and 34.SQC in order
for the performance verification results to be valid.

5.2.9 An agency may run additional performance verification solution levels at
their discretion.
5.2.10 The BTS must set the correct acceptable range limits and performance
verification solution lot number in the jnstrument before proceeding with
evidentiary testing.
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6.

Evidentiary Testing Procedure
Proper testing procedure by certified Operators is necessary in order to provide
accurate results. Instruments used in Idaho measure alcohol in the breath, not the blood,
and report res\l Its as grams of alcohol in 210 liters of breath.

6.1

Prior lo evidentiary breath alcohol testing, the subject/individual should be
monitored For at least fifteen {15) minutes. Any foreign objects/materials which
have lhe potential to enter the instrument/breath tube or may present a choking
hazard should be removed prior to the start of the 1S minute- waiting period.
During the monitoring period the subject/individual should not be allowed to
smoke, drink, eat, or belch/burp/vomit/regurgitate.
NOTE: If a foreign object/material is left in the mouth during the entirety of the

15 minute monitoring period, any potential external alcohol contamination will
come into equilibrium with the subject/individual's body water and/or dissipate so
as notlo interfere with the resulls of the subsequent breath alcohol test.
6.1. l The breath alcohol test must be administered by an Operator currently
certified in the use of the instrument.

6. l .2 False teeth, partial plates, or bridges installed or prescribed by a dentist or
physician do not need to be removed to obtain a valid test.
6. l .3 The Operator may elect a blood test in place of the breath alcohol test if

there · is a failure to complete the fifteen minu1e monitoring period
successfully.
6.1.4 During the monitoring period, the Operator must be alert for any event
that might influence lhe accuracy of the breath alcohol test.
6.1 .4.1 The Operator must be aware of the possible presence of mouth
· alcohol as indicated by the testing instrument. If mouth alcohol is
suspected or indicated, the Operator should begin another 15·
minute waiting period before repeating the testing sequence.
6.1.4.2 If, during the I5·minule waiting period, the subject/individual
vomits or regurgitates material from · the stomach into the
subjcct/individuul's breath pathway, the 15-minute waiting period
must begin again,
6. l .4.3 If there is doubt as lo the events occurring during the 15 minute
monitoring period, the officer should look at results of the
duplicate breath samples for evidence of potential alcohol
contamination. For clarification see section 6.2.2.2.

kh1ho 13rcath Alcohol SL:indard Operating, ProccdL1re
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6.2

A complete breath alcohol test incJudcs two (2) valid breath samples taken

during the testing sequence and preceded by air blanks. The duplicate breath
samples performed with a portable breath testing instrument should be
approximately 2 minutes apart, or more (for the ASJJl's and the FC20's). Refer to
section 6.2.2.2.
NOTl~: A deficient or insufficient sample does not automatically invalidate a test

sample.
6.2.1

If the subject/individual fails or refuses to provide a duplicate, adequate
sample as requested by the Operator, the single test result shall be
considered valid.

6.2.1. I The Operator may repeat the testing sequence as required by
circumsLances.
6.2.1.2 The Operator should use a new mouthpiece for each series of
tests.
6.2.2 A \hird breath sample is required if the first two results differ by more than
0.02.

6.2.2.1 Unless mouth alcohol is indicated or suspected, it is not necessary
to repeat the 15-rninute waiting period to obtain a third breath ·
sample.
6.2.2.2 The results for duplicate breath samples should correlate within
0.02 to indicate the absence of alcohol contamination in the
subjecl/individual's breath pathway, show consistent sample
delivery, and indicates the absence of RFJ as a contributing factor
·
to the breath resu Its. ·
6.2.2.3 In the event that all three samples fall outside the 0.02 correlation,
and the officer suspects Lhat mouth alcohol could have been a
contributing factor, then they should restart the 15 minute
observHtion period and retest the subject.
6.2.2.3. l If the officer does not suspect that mouth alcohol was
preset\t, and that the sample variability was due to a lack
of subject cooperation in. providing the samples as
requested, then the samples can be considered valid if all
three samples are abow the per se limit of prosecution.
6.2.2.4 If all three samples fall outside the 0.02 ·correlation, the officer
may at their discretion elect to have a blood sample drawn for
analysis in lieu of retesting the subject's breath alcohol
concentration.
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6.2.3 The Operator should log test results and retain printouts, if any, for
possible use in court.
6.2.4 Jf a subject/individual fails or refuses lo provide a duplicate, adequate·
::.ample as requested by the Operator, the results obtained are still
considered valid by the ISPFS, provided the failure to supply the
requested samples was the fauh of the subject/individual and not the
Operator.

6.2.5 If the second or third samples are lacking due to instrument failure, the
Operator should attempt to utilize another instrument or have blood
drawn.
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7.

Troublesl1ooting Procedure
Proper testing proc;edure by certified Operators is necessary in order to provide
accurate results.
7. I

Perfonnance verification:
If, when performing the periodic performance
verification, the instrument falls outside the limits of the verification, the
troubleshooting guide should be used.
NOTE: This is a guide for troLJbleshooting performance verifications outside the
verification !imiL'i and the procedure is recommended to streamline and isolate the
potential causy of the problem. Strict adherence to the guidelines is not required.
7.1.1 The three sources of uncertainty when performing the periodic
performance verifications are in the simulator setup and Operator
technique, the simulator performance verification solution, and the
instrument calibration itself.
7. 1.2 If the first performance verification is outside the verification limits, the
simulator setup and technique of the Operator performing the verification
should be evaluated. The simulator should be evaluated to ensure that it is
hooked up properly, uses short hoses, is properly warmed, is within
temperature, the Operator blow technique is not too hard or soft, and that
the Operator does not stop blowing until after the sample is taken.
7.1.2.1 The performance verification should be run a second time
7.1.2.2.If the performance verification is within the verification limits on
the second try, the instrument passes the performance verification.
7. 1.3 If the second performance verification is outside the verification limits,
tben the performance verification solution should be evaluated next.
7.1.3.1 The performance verificalion solution should be changed to a fresh
solution.
.

.

7.1.3.2 The solution should be wanned for approximately 15 minutes, or
until the temperature is within range, and the simulator lid is as
warm as the simulator jar.
7.1.3.3 The performance verification may then be repeated.
7. l.4 If the third performance -verification is outside the verificatiQn limits, the
instrument must be taken out of service and sent to the JSPFS or an
approved service provider.
7.1.5 Upon return from service, the instrument should be recertified by. lSPfS
before being put back into service.
Idaho lirealh Alcohol Standard Op~rating Procedure
Issuing An\11orily---JSPFS Qualily Manager
Revision 3 Effective 4/23/2012
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7.2

Thermometers:
7.2.1

If a bubble forms in the thermometer, the Operator or BTS can place the
lh~rmometer in a freezer to draw the mercury (or equivalent) into the bulb
of the thermometer. This shou Id disperse the bubble.

ldaho Bl'en1h Alcohol S1nndnrd Opernling Pt-ocedure
{s::;uing Authorily---lSPFS Quulity Mtmagcr
Revision 3 Effective ,_1/23/201~.
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8. Minors in Possession/Minors in Consumption Procedure
Breath testing instruments certified by ISPFS are oft.en used in investigating violations of
ldaho Code §23-949 (punishment set forth by J.C. § 18-1502) or Idaho Code§ 23-604
(punishment set forth by I.C.18-1502), wherein a person under twenty.one (21) years of
age is deemed to have possessed and consumed alcohol. Unlike the Driving Under the
Influence statutes and their associations with per se limits of 0.08 and 0.20, a specific
level of alcohol is not required to prove a violation ofl.C. § 23-949 or§ 23-604. There is
no requirement that the State prove the person is impaired by alcohol. Rather. the
presence or absence of alcohol is a determining factor for proving the offense. Therefore,
there is a different standard operating procedure associated wit_h this type of charge. The
main purpose of the procedure outlined below is lo rule out ''mouth alcohoJ" as a
potential conlributing factor to the results given during the breath testing clone for
MIP/MJC cases.
8.1

15 minute obseJ'vation period: The monitoring/observation pedod is not required
for the MIP/MIC procedure. The duplicate samples, separated by approximately
2 minutes or more and within \he 0.02 correlation, provide the evidence of
consislent sample delivery, the absence of "mouth alcohol" as well as the absence
of RFI (radio frequency interference) as a contributing factor to the results of the
breath test

8.2

M1P/MIC requirements:
8.2.1 The breath akohol test must be administered by an operator currently

certified in the use of that instrument.
8.2.2 The instrument used must be certified by ISPFS.
8.2.2.1 The instrument only needs to be initially cerlified by ISPFS. Initial
________ certification shqws that the instrument responds to alcohols and not .

to acetone.
8.2.2.2 The instrument used does not need to meet other requirements set
forth in prcvio\ls sections of this SOP. It does nol need to be
checked regu[arly or pcrlodically with any of the o:os or_ 0.20

solutions.
8.2.3 False teeth, partial plates, or bridges installed or prescribed by a dentist or
physician do not need to be removed to obtain a valid test.
8.2.4 The officer should have: the individual- being tested remove alJ loose
foreign material .from their mouth before testing. The officer may allow
the individual to briefly rinse their mouth out with water prior to the
breath testing.
Idaho l\rcnth Alcohol Stt1noartl Opernting Procedure
tssuint~ /\•.1lhorll'.)'···IS! 1 FS Quality Manag,e1·
Revision 3 Effoclive 4123/2012
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8.2.5 Any material containing alcohol left in the mouth during the entirety of the
breath testing sampling could contribute to the results in the breath testing
sequence. (For clarification. refer to section 8. I)
8.3

Procedure:
A complete breath alcohol test includes two (2) valid breath samples taken from

the subject and preceded by an air blank. The duplicate breath samples do not
need to be consecutive samples. The individual breath samples should be 2
minutes or more apart, lo allow for the dissipation of potential mouth alcohol

con tam in.at ion,
NOTE:

A deficient or insufficient sample does not automatically
invalidate a test sample.

8.3.J

Jf the subject/individual fails or refuses Lo provide a duplicate adequate
sample as requested by the operator, the single test result wil I be
considered valid.

8.3.1. I The operator may repeat the testing sequence as required by
circumstances.
8.3. l.2 The operator should use a new mouthpiece for each individual
and for each series of tests (i.e. complete set of breath testing
samples).
8.3.2 A third breath sample is required if the first two results differ by more than
0.02.
8.3.2.1 The results for duplicate breath samples should correlate within
0.02 to indicate the absence of alcohol contamination in the
subject's breath pathway {mo\1th alcohol), show consistent sample
delivery, and lndicates the absence of RFI as a contributing factor

to the breath results.
8.3.2.2 l11 the event that all three samples fall outside the 0.02 correlation,
and the officer suspects that mouth alcohol could have been a
conlribt1ling factor, then they should administer a 15 minute
observation period and then retest lhe subject. lf mouth alcohol is
not suspected, then the officer may reinstruct the individual in the
proper breath sample technique and retest the subject without
administering a 15 minute observation.

8.3.3 The operator should manually log test results and/or retain printouts for
possible use in court.
8.3.4 The inslrument should not be in passive mode for the testing of subjects
for the purposes of the previous sections.
l<laho Breillh t\lcohol Standard Operating Procedure
]~suing Authorily--·ISPFS Quality Miinager
Revision J Effective 4/23/2012
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8.4

Passi-ve mode:

8.4. l The passive mode of testing using the Lifeloc FC20 or ASIIJ should be
used for testing liquids or containers of liquid for the presence or absence
of alcohol.
8.4.2 The passive mode can be·used for screening purposes on individuals who
are required to provide breath samples whene·ver requested by a law
enforcement agency. Example may include but are not limited to:
probationers, work release, parolees, prison inmates, etc.

ldvho Breath Alcohol Standard Opcrnling Procedure
!~suing Au1hol'i1)'··-JSPFS Qunlily Manager
Revision 3 Effective 4/23/2012
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Standard Operating Procedure

Breath Alcohol Testing

Jdnho St11te Police

P'orcns1c Services
August 19.94
(1\cvised 12/20081111d J/14/2OO9, cffcc1ive date 1/15/:Z.009}
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Glossary
Breat!1 Test: A series of separalc breath samples provided during a breath testing sequence.
Jlrcnth Testing Sc11ucnce; A seqL1mce of events as determined by U,e Idaho State Police Forensic Services, which may be
direcled by either the in.~trument or the operator, but not both, and muy consist of air blanks, calibr-,ition checks, internal
standard checks, and breath samples.
Breath Testing Spccialisl (UTS): An operator who hus completed iln advanced training class taught by an employee of the
Idaho State Police Forcnsil: Services. BTS certification is valid for 26 calendar months and expires on the last da.y of the
26th month.
Idaho State Policc Forensic· Services (JSPFS): Formerly known as the Bureau of Forensic Services, the ISPFS is dedicated
to prmdding forensic science l\Ct"'lices to 1.he crim\nal justice system of \daho. \SPfS employees are qualified to perform all
duties ofa BTS.
Calibrntiou Check: A check or the acctiracy of the breath-testing instrument utilizing a simulator and ethanol-based
rcforence solution(s) iirovided by the ISPFS or approved vendo1{s} and standardized by the lSJ>FS. Calibration checks should
be reported to three decimal phices.

Ccrtilicatc of Au11lysis: A certificate slating th111 the reference solutions used for calibration checks have been tested and
appruvCJd for use b)' lhe lSPFS
Certificate of Approy11I: A ccrlil1c11te slating that an individual breath alcoh<il-testing instrument has been evnluated by the
ISPfS and found lo be sui1able for forensic alcohol testing. The certificate bears the signature of the Idaho State Police
Forensic Services Manager/Major, nnd the effective date ofthe instrument approval.
Changeover Class: A !raining class for currently certified personnel during which they are taught theory, operation, and
proper 1es1ing procedure for a new make or model of in.,;trumcn! being adopted by their agimcy. Breath Testing Specialists
attend BTS training that qualifies them lo perform BlS duties related to the inslrnment.
O1,crator Cc1·tification: The cond\lion of having satisfied the training retJuireinents for adminMering breath alcohol tests as
established by the [SPFS. Operator ccnifica(ion is valid for 26 calendar months and expires on the Inst day of lhc 26th
month.

OpcraCor: An indiviclw1I certified by thd-ISPFS as qualified by lmining lo administer breath alcohol tests.

Operator Class: ·An ISPFS-approved training class for prospective or uncertified breath test operators. Currenlly certified
Bl'cath Tcsf111g Specialists muy lcurh opcra\or classes.
Recertification Class: /I training class for currently certified personnel, completion of which results In uninterrupted
continuation of their Operator or BTS status for 1111 additional 26 months.
Reference Solution: An ethanol-based solutlon -of known concentration provided by the JSPFS or approved vendor(s) und
standardized by ISPF$, nnd used 111 conduct calibration eheoks.

Simulalur Cheek (SIM CHK)! Isa. type ofca.llbration check tba.\ is run with each individual breath test..
Wniting Pcrlod/Mo11itoring Puiod/DeJlrlvation Pcriotl: Mand11lory 15-minute period prior lo administering a breath
alcohol test, in which 11n officer monitors the test subject.
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Breath Alcohol Standard Operating Procedure
List of Revisions
D11te of Revision

SOP Section

2

Delete reference to ALS

June J, 1995

2

0.02/0.20 solutions

June 1, 1995
October 23, 1995

Valid breath tests

3.2.1
2.1

Alco-Sensor calibration checks

May l, 1996

2.2

lntoxilyzer 5000 Calibration Checks
Effective June, J996

May I, 1996

June 1, 1996

0.003 agreement

2.1.2

2.l.2

Operators may nm calibration checks

July I, 1996

2.l.2

Re-run a solution within 24 hours

September 6, 1996

All J solutions run within a 24-hour period

Sep1ember 6, 1996

2

All 3 solutions run within a 24-hour period

September 6, 1996

2.1.2

Re-running of a solution

September 26, 1996

2.l

All solutions run within a 48-hour period
Refenmce to "three" removed

September 26, 199'6
Oct. 8, 1996

2

All 3 solutions run within a 48-hour period

September 26, 1996

2.l

----· ·· --- ·--2--------· ·

· ·-- ·· ··

· · ---- More than three calibralion solutions
Solution values no longer called in lo BFS

2

October 8, 1996
April I, 1997

2.1

Alco-Sensor and Intoxilyzer 5000
calibration check

August l, 1998

2.2

Calibralion checks for the Intoxilyzer 5000

February 11, 1999

Name change, all references made to the
Bureau of Forensic Services were changed to
Idaho State Police Forensic Services.

August 1999

1.6

Record Management

August l, 1999

2

Deleted sections on relocating, repairing, recalibrating, August l, 1999
and loaning of fostruments from pl'evious revision.

1.2, 2.1, 2.2

Alco-Sensor and Jntoxilyzcr 5000
ii
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calibration checks
Deleted sections on blood and urine samples
for alcohol determination

3

August 1, 1999

1.6

Operator certification record management

January 29, 2001

1,2, and 3

2.1, 2.2

Reformat numbering
Requirement for running 0.20 simulator solution

August 18, 2006

2.2.1.1.2.2

Changed 3~sample to "two print cards".

November 27, 2006

2.2.], l.2.2

Deleted "simulator port" and "two print cards".
Simulator temperature changed from ·•should"
to "must".

May 14, 2007

May 14, 2007

2.2. I. l .2.2

Clarification of 0.20 calibration checks.

September 18, 2007

1.2

Added the Lifeloc FC20

February 13, 2008

1.5

Deleted requirement that !he new instrument
utilize the same technology if the BTS is cu.rrently
certified

February 13, 2008

2. 1.2. 1 and 2.2.4

Modified the accepted range for simulator solutions to
+I- 10%, eliminating the+/- 0.01 provision, Added

2

''Established target values may be different

2.2

2.

----- - --·---

Sections I, 2, 3

2.1.4, 2.2.J, 2.2.4; 2.2.5
And2.2.I0

from those shown on the bottle label"

February 13, 2008

Added Lifeloc FC20 calibration checks
lntoxilyzer 5000 calibration is now section 2.3

February 13, 2008

Modified to specifically allow use oflhe 0.20

--during si.ibJect testing

February 13, 2008

General reformat for clarification. Combined
Alcosensor and Lifcloc sections. Specifically,
changed calibration requirement llsing the 0.20
reference solution from four (4) checks to two (2).

C1ari-J1cation: a ..calibration check" consists of a
pair of samples in sequence and both samples
must be within the acceptable range before
proceeding with subject testing, A 0.20 solution
should be replaced every 20-25 samples. Clarified
the correct procedure for performing ii calibration check.
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Contents:
Sec1i(m l: Instrument and Operi1tor Certification, pages 1·2
S1..-c1ion 2: Calibration Clmks of Approved Breath Testing Instruments, pages 3-5
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1. Instrument and Operator Certification
To ensure that minimum standards arc met, individual breath testing instruments, operators, and breath
testing specialists (BTS) must be approved and certified by the ldaho State Police Forensic Services
{]SPFS), The JSPFS will es1ablish and maintain a Ust of approved instruments by manufacturer brand or
model designation for use in the state.
1.1

Approval of Breath Testing Instrument,;. ln order to be approved and certified each
instrument must meel the following criteria:

l .1.1

The instrument shall analyze a reference sample or analytical test standard, the results of
which must agree within+/- 10% of the target value or such limits set by ISPFS.

1.1.2

The certificafon procedures shall be adequate and appropriate for the analyses of breath
specimens forthe determination of alcohol concentration for law enforcement.

I. 1.3

Any other tesls deemed necessary to correctly and adequately evaluate the instrument to
give accurate results in routine breath alcohol.

1.2

The JSPFS may, for cause, remove a specific instmment by serial number froin evidential testing
and suspend or withdraw certific1:ltioh thereof.

I .3

Operators become certified by completing a training class taught by an ISPFS certified Breath
Testing Specialist (BTS). Certification is for 26 calendar months and expires the last day of the
26th month. Certification will allow the operator to perform all functions required to obtain a
valid breath test. It is the responsibility of the individual operator to maintain their current
certification; the ISP'fS will not notify operators that their certification is about to expire,
1.3.1

Recertification for another 26-month period is uchieved by completing an ISPFS
approved Operator class prior to the end of the 26th month.

-- · ----- r.J.2·- If the i11divid1fal fails to satisfactorily complete the class (including the written and
prnctical le::;ls), or allows their certification stutus to expire, he/she must retake the
operator class in order lo become re-certlticd.
1.3.3 Current Operator certification is voided, and tbe individunl is not certified to run
evidentiary breuth tests on the instrument in question until the operator class is
completed.
1.3.3
-1.4

There are no grace periods or provisions for extension of operator certification.

Bre,101 Testing Specialists {BTS) are Operators who have completed an advanced training
class and are ISPFS-ce,tified to perform instrument maintenance, and provide both basic and
recertification training for instrument operators.
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1.4. J To obtain initiul I3TS certification, an individual must be currently certified as an
Operator of that particular instrumi::nt. BTS certification is then obtained. by completing
an approved BTS training class.
1.4.2 Certification is valid for 26 calendar months.
1.4.3

If BTS certification is allowed to expire, the individual reverts to certified Operator status
for 12 calendar months for that instrument. He/sht: may no longer perform any BTS
duties relating to that particular instrument.

1.4.4 BTS certifica1ion is renewable by attending an approved BTS training class.
1.4.5 The Idaho State Police Forensic Services may revoke BTS certification for cause.
Examples may include falsification of records, failure to perform required calibration
checks, failure to successfully pass u BTS reMcertification class and failure to meet
standards in conducting operntor training.
·
1.5

Adop1ion of a new i11strumcnt by an agency will require updating any BTS and Operators in
that agency.
1.5.1

A currently certified·BTS m<1y become a certified BTS for a new instrument by
completing an instruinentution class.

1.5.2 A currently certified Operator may certify on a new instrument by completing an ISPFS
approved Operator Instrumentation Class for the new instrument.
1.5.3

Individuals not currently certified as Operators must complete an Operator Class for
each approved instrument.

J.6

Record maintenance and management. lt is the responsibility of each individual agency to
store calibration records, subject records, maintenance records, instrnment logs, or a11y other
records as pertaining lo the evidentiary use of breath testing instruments and to maintain a
-----ccurrent re·c6rd ·or operator certification .
. 1.6. l It is the respo11sibility of the agency lo see that the said records are stored and maintained
R minimum of(3) years in accordance with IDAPA I 1.03.01.
l .6.2 Tbe Idaho State Police Forensic Services will not he responsible for the storage of such
reco1·ds not generated by it.
1.6.2. I Records may be subject to periodic review by the Idaho Stat~ Police ·Forensic
Services.

z
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2.

CaJibratioo Checks of Breath Testing Instruments

Calibration checks aid the Breath Testing Specialist (BTS) and the Idaho State Po1ice Forensic Services
(lSPFS) in detennining if a breath-testing inslrument is functioning correctly. Calibrntlon checks are
performed using a referencesample or analytical standard of ethanol-water, wel-bath simulator solutions
prepared and analyzed by the ISPFS or an approvyd vendor; The ISPFS ,malysis establishes the target
value and acceptable range of the solutions used for the checks and includes them on the Certificate of
Analysis. Note: The ISP establi.~hed target values may be different frt>m tllose shown on the bottle
label.

2.1

Ako-Sensor and Lifcloc FC20 - Portable Breath Testing Instrument Calibration CJ1ccks
2.1.1

The Alco-SeJ1sor and Lifoloc FC20 portable breath testing instrument calibration check is
run using approximately 0.0.8 and/or 0.20 reference solutions provided by the Idaho State
Police Foren~c Services or approved vendor and following the procedure outlined in the
Alco-Sensor and Li feloc FC20 instrument manuals.

2.1.2

The calibrati 011 check.s using the 0.08 and 0.20 reference solutions consist of two samples
separuted by air blanks.

2.1.3

A calibration check ofthe Alco-Sensor and Lifeloc FC20 instruments using a 0,08
reference solution 1nust be performed within 24 hours of a subject test to be approved for
evidentiary use. Multiple breath tests may be covered by a single calibration check.

2.1.3. J A 0.08 re[erence solution should be replaced with fresh solution approximately every
20 • 25 checks or every month, whichever comes first
·

2.1 ,4 A 0.20 reference solution should be run and results logged once per calendar month and
replaced with fresh solutio1, oppl'Oxin111tely evc1•y 20. 25 checks.
NO~fE: The 0.20 calibration check is run in SLlpport of excessive consumption: Idaho
....
.
·
Code si~ctloi~ I 8~80<14c. .....
2. l .4. l The 0.20 reference solution check satisfies the requirement for a calibration clieck
within 24hours of a subject test. The 0.20 reference solution should not be used
routinely for this purpose.
2.1 .5

Acceptable results for a 0.080 or 0.20 calibration check is a pair of samples in sequence
· that are bo1h within +/- 1O¾ of the reference solution target value. Target values and
ranges of acceptable results are included in a certificate of analysis for each solution Jot
series, prepared by. and available from, the ISPFS.
NOTE: Due to external factors associated with changing a reference solution
(examples Include: ambient air in the stunple chamber, temJ>erature
fluctuation) the results of the in!tiaJ calibration check may not be within the
3

JESSE CARL RIENDEAU

Rc,•iscd 111009

41982

135 of 391

acceptable range, therefore the calibration check ,nay be repeated until a pair
ofsatisfactory results are obtained however, If results a-f\er u total of throe runs
for any solution (equivalent to six tests) are still unsatisfactory, contact the
appropriate ISPFS Laboratory. The instrument should not be used for
e-vldentiary testing until the problem is corrected and calibration check results
are within the acceptable range.
2.1.6

Temperature of tbe simulator must be between 33.5°C and 34.5°C in order for the
calibration check results to be valid,

2.1. 7 Calibration check solutions should only be used prior to the e.tpiration date on the label.
2.1 .8

An agency may run additional calibration checks at their discretion.

2.1.9 The official Lillle and date of the calibration check is the time and date recorded ori the
pdnto\.lt, or lrtlhe absence of the printer, the time and dale recorded in the log.
2.2 Intoxilyzer 5000/EN Calibration Checks

lnto:,dlyzer 5000/EN instruments must have a calibration check with each subject test If the
calibration check is ncceptable the i11strument will be approved and the resulting breath samples
will be deemed valid for evidentiary use.
2.2.1

Intoxily-L.er 5000/EN calibration check is run using 0.08 and/or 0.20 reference solutions
provided by the Idaho State Police Forensic Serviees or approved vendor and following
the procedureoutlined in the Intoxilyzer 5000/EN manual.

2.2.2

During each subject breath test using the Intoxilyzer 5000/EN, a 0.08 calibration check
will he pcrforn1ed as directed by the instrument testing sequence and recorded as SIM
CHK on the printout. If the SIM CHK is not within the acceptable range for the solution,
the testing seGuence will abort and no breath samples will be obtained.

2.2.3

A two samplecalibrntion check using a 0,08 reference solution should be nm and results
log~ed each time a solution is repl£-wed with fresh solut.ion, A 0.08 reference solution
should be replaced with fresh solution approximately every J 00 samples or every month,
whichever comes first.
·

2.2.4

A two samplecalibration check t1sing a 0.20 reference solution shoulclbe run and results
logged once per calendar month and replaced with fresh solution approximately every 2025 smnples.
NOTE: The 0.20 calibration check is run ln support of excessive consumption; ldaho
Code section I 8-&004c.

2.2.5

Acceptable results for a 0.080 or 0.20 calibration check is a pair of samples in sequence
thnt are both within +/ l 0% of the refe1·cncc solution target value._ Target values and
1

4
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ranges of acceptable results are included in a certificate of analysis for each solution lot
series, prepared by, and available from, the lSPf'S.
NOTE: Due lo external factors associated with changing a reference solution (examples
lnclucle: ambient air in the sample chnmber, lempernture fluctimtlo:n) the results of the
initial calibralion check may not be within the aGCeptable range, therefore the calibra1ion
check may be repeated until a pair of satisfactory results are obtained however. if results
after a total of three runs for any solution (equivalent to six tests) are stUl unsatisfactory,
contact the appropriate lSPfS Laboratory. The instrument should not be used for
evidentiary testing until the problem is corrected and calibration check results are wjthin
the acceptable range.

2.2.6 Calibration c11t:.ck information should be entered in the instrument log. The official time
and date of the calibrdtion check is the time and date recorded on the printout, or in the
absence of a printer, the time and date recorded on the log.
2.2.7 Calibration cl1eck solutions should only be used prior to the expiration date as marked on
lhe label.
2.2.8 Temperature of the simulator must be between 33.5°C and 34.S°C in order for the
calibration check results to be valid.
2.2.9

An agency may run additional calibration checks at their discretion.

2.2.10 Recommended calibration check procedure: Run <Escape><Escape> <C> using the 0.20
reference solution, rinse and dry the simulator. refill with fresh 0.080 and nin <Escape>
<Escape> <C> before puttlng the instrument back in service.
2.2. l l The BTS must set the correct acceptable range limits and reference solution lot number in
the instrumcnl befoi·e proceeding with subject testing.

5

JESSE CARL RIENDEAU

Rc>vlscd IIZ009

41982

137 of 391

3. Subject Testing Procedure
Proper testing procedure by certified operators i.s necessary in order to provide accurate results that will
be admissible in court. InSlruments used in ldaho measure alcohol in the breath, not the blood. and
report results as grams of alcohol in 210 liters or breath.

3.J Prior to evidential breath alcohol testing, the subject must be monitored for fifteen (15) minutes.
Any material which absorbs/adsorbs or traps alcohol should be 1·emoved from the mouth prior to the
start of the 15 minute waiting period. During the monitoring period the subject should not be
allowed to smoke, drink,eat, or belch/burp.
3. l .2

The breath test must be administered by an operator currently certified in the use of the
specific model ot' instruinent used.

3.1.3

Fulse teeth, partial plates, or bridges installed or prescribed by a dentist or physician does
not need to be removed to obtain a valfd test. ·

3.1.4 The operator may elect a blood test in place of the breath alcohol test ifthcre is a failure
lo complete the fifteen minute monitoring period successfolly.
3.1.5

During the monitoring period, the operator must be alert for any event that might
influence the uccuracy of the breath test.
3.1.5.1 The operator must be aware of the possible presence of mouth alcohol as
indica1ed by the testing instrument. If mouth alcohol is suspected or indicated, the
operator should begin anot_her 15-minute waiting period before repeating the ·
testing seq llence.

· ------- ---·-- -··-· ···- ·

3.2

3.1.5.2 If, during the l 5~minute waiting period, the subject vomits or is otherv,•ise
------ suspected of regurgitating material fron, the stomach, lhe 15-minute waiting .
period must begin a~ain.
·

A bre,1!h illcohol tcsi includes two (2) v;_ilid breath samples taken during· the testing sequence
and separated by iii,· blunks.

NOTE: A deficient or insufficient sai'nple does not automatically invalidate a test.
3.2.1

If the subject falls or refuses to provide a second or third adequate sample as requested by
the operator, the single tesl result may be considered vnlid.

3 .2.2, 1 The operator may repeat the testing sequence as required by circumstances.
3.2.2.2 The operator should use a new mouthpiece for each series of tests.
6
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3.2.3

A third breath sample is required if the first two results differ by more than 0.02.

3 .2 .3. I Unless mouth alcohol is indicated or suspected, it is not necessary to repeat the 15~
minute: waiting period to obtain u third breath sainplo.
3.2.4

The operator should log test results and retain printouts for.possible use in court. If there
is no printout, the log page becomes the legal recotd of the test re~mlts.

3.2.5

If a subject fails or refuses to provide a second or third sample as requested by the
operator, the results obtained are still considered vnlid by the ISPPS, provided the failure
to supply the requested samples was the fault of the subject and not the operator.

3.2.6

If the second or third samples are lacking due to instrument failure, the operator should

attempt to utilize another instrument or have blC)od ·druwn.

--- ·-·~-- .. -

------·------ --
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Jay Logsdon,- Deputy Public Defender
The Law Office of the Public Defender of Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83 816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,

Plaintiff,
V.
JESSE CARL RIENDEAU,

Defendant.

)
)
)
)
)
)
)
)
)
)

CASE NUMBER CR-13-0005363
Misd
MOTION IN LIMINE

COMES NOW, the above named defendant by and through his attorney, Jay Logsdon, Deputy
Public Defender, and hereby moves the Court for an Order to suppress and preclude the
prosecuting attorney from introducing into evidence any evidence of the breath test result.
Idaho Code 18-8004(4) mandates that testing for alcohol concentration be done in
accordance with methods approved by the Idaho State Police. In supposed compliance with that
mandate and authority, the Idaho State Police has issued both "Standard Operating Procedures:
Breath Alcohol Testing," ("SOP" or "SOPs") (available at
http://www.isp.idaho.gov/forensic/documents/6.0idahoBreathAlcoholStandardOperatingProcedu
reRev3.pdf) which purports to establish procedures for the maintenance and operation of breath
testing equipment as well as training and operations manuals ("manual" or "manuals") for the
various breath testing devices, including the Lifeloc device used in this case.
Previously, failure to abide by so-called "regulations" set forth in the standard operating
procedures and training manuals renders the test inadmissible as evidence. See, e.g., State v.
Page 1
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Mazzuca, 132 Idaho 868 (Ct. App., 1990) (failure to calibrate machine renders test inadmissible);
see also State v. Charan, 132 Idaho 341,343 (Ct. App., 1998); State v. Phillips, 117 Idaho 609,
613 (Ct. App., 1990); State v. Bell, 115 Idaho 36, 39-40 (Ct. App., 1988).
Previously, failure to properly run a 0.20 calibration check also resulted in the
inadmissibility of the breath result. In Re the Matter of the Driving Privileges of Christopher S.

Wilkins, Case No. CV 38364 (2 nd Judicial District ofldaho, June 2, 2008), by the Honorable
District Judge John Bradbury; see also In Re the Matter of the Driving Privileges of Kelly Gene

Burke, Case No. CV 2007-140 (2nd Judicial District of Idaho, November 14, 2007).
In Wilkins, the District Court considered the failure to properly calibrate an Intoxilyzer
breath testing machine by only running two instead of four 0.20 calibration tests (Intoxilyzer
machines have slightly different requirements for calibration than Alco-sensors). The District
Court in Wilkins held that the breath test results were not admissible, referring to its prior
decision In Re the Matter of the Driving Privileges of Kelly Gene Burke, Case No. CV 2007-140
(2 nd Judicial District ofldaho, November 14, 2007), holding that "the police are required to
conduct the appropriate number of [calibration check] tests."
Previously, Idaho case law, indicated that the requirements of the manual control where it
differs with the SOPs. In re Schroeder provided an instructive summary of how to address
conflicts between the SOPs and an operations manual and holds that the requirements of the
manual control. In re Schroeder, 147 Idaho 476 (Ct. App., 2009) (discusses conflict between
SOPs and manual and holds that the manual controls and examines the relevant caselaw).
Illustratively, in Schroeder, the Court of Appeals addressed a conflict between the SOPs for the
Intoxilizer 5000 and the manual as it relates to the need to restart a test when the subject burps.
The Court noted:
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The SOP thus made no reference to belching as a circumstance that would affect
administration of the test.
The Intoxilyzer 5000 Manual, however, specifies that belching is a factor. It
states: "During [the 15-minute monitoring period], the subject may not smoke,
consume alcohol, eat, belch, vomit, use chewing tobacco, or have gum or candy in
the mouth. If belching or vomiting does occur or something is found in the mouth,
have it removed and wait an additional 15 minutes." (Emphasis added.)
Schroeder, relying on these instructions in the Intoxilyzer 5000 Manual, contends
that the monitoring period must recommence if the subject belches, while the ITD
argues that, per the SOP, only regurgitation of stomach material requires that the
monitoring period be restarted. The ITD contends that the SOP and the
Intoxilyzer 5000 Manual should be harmonized by interpreting the belching
referenced in the Intoxilyzer 5000 Manual to include only belching that results in
the regurgitation of stomach material as specified in the SOP.
The SOP and the Intoxilyzer 5000 Manual conflict with respect to the
circumstances in which the monitoring period must be restarted-the Intoxilyzer
5000 Manual plainly directs that the monitoring period must be started anew if
any belching occurs, not just belching accompanied by regurgitation. We
conclude that for matters on which they conflict, the lntoxilyzer 5000 Manual
governs. In reaching this determination, we apply well-established standards of
statutory interpretation. The first of these principles requires that where two
inconsistent statutes appear to apply to the same subject matter, the more specific
statute will control over the more general one. Huyett v. Idaho State University,
140 Idaho 904, 908, 104 P.3d 946, 950 (2004); Westway Const., Inc. v. Idaho
Transp. Dept., 139 Idaho 107, 115, 73 P.3d 721, 729 (2003); Gooding County v.
Wybenga, 137 Idaho 201,204, 46 P.3d 18, 21 (2002). Here, the SOP is more
general, for it applies to various breath testing devices approved by the ISP,
whereas the Intoxilyzer 5000 Manual is written exclusively for that instrument
and is therefore less likely to have been written in a way that might sacrifice
specific detail for broad applicability.
See Schroeder, 147 Idaho at 480-81.
At roughly the same time, the Court of Appeals held in Wheeler v. Idaho Transportation
Department, 148 Idaho 3 78 (2009) that the word "should" indicates a recommendation and not a
requirement when it appears in the SOPs.
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Shortly thereafter, a succession of changes to the SOPs and the Reference Manual for the
Intoxilyzer 5000 took place. The latest changes to the SOPs were made effective as of January
16, 2013. The latest changes to the Reference Manual were made December 16, 2010.
The Reference Manual now opens with the statement:
Idaho State Police (ISP) has authority and responsibility in the state of Idaho for
the calibration and certification of instruments, maintenance of instrumentation,
quality control guidelines, and analytical methods pertaining to the evidentiary
collection of breath alcohol samples. Idaho State Police Forensic Services
(ISPFS) is the functional unit within ISP that is authorized to administer the
Breath Alcohol Testing Program.
Analytical Methods (AM), also known as Standard Operating Procedures
(SOP), shall supersede and take legal precedent over any and all other forms
of documentation (e.g. reference manuals, training manuals, and training
materials) produced or maintained by the Idaho State Police as it pertains to
the Breath Alcohol Testing Program in the state of Idaho. If discrepancies
exist between differing forms of procedural documentation, the Analytical
Method shall be the binding document. (emphasis added).
The reference manuals produced and maintained by ISPFS are for reference only
as it pertains to the form and function of the different breath alcohol testing
instruments used within the state of Idaho. If questions arise as to the functionality
of the instrument, the reference manual may be used to help answer those
questions. The reference manual is a reference tool used by the end user agency to
help the Breath Testing Specialists and Operators maintain knowledge as to the
functionality of the instrument and to refresh their memories as to the different
functions and options within the different instruments.
This is evidently a direct response to the Court's holding in Schoeder. Apparently, the manuals
are no longer to be given the effect of the law.
Similarly, the SOPs have been modified so that the word "must" has been replaced by the
word "should" in the following instances:
1. The necessity to have the correct acceptable range limits and performance verification
standard lot number set in the instrument prior to evidentiary testing- 2.2.11 (1/15/2009)
cf. 5.2.10 (1/16/2013).
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2. The need to monitor the subject for fifteen minutes prior to the test to ensure there is no
alcohol being regurgitated or in the mouth. See 3.1, 3.1.5, 3.1.5.1, 3.1.5.2 (1/15/2009) cf.
6.1, 6.1.4, 6.1.4.1, 6.1.4.2 (1/16/2013).
These changes occurred between the April 23, 2012 vers10n of the SOPs and the latest
installment.
No indication is given for the reasoning behind these revisions. Presumably, a person
facing a criminal charge would prefer that strict and careful procedures be used when the police
are breath testing. It is certainly not the case that these are not important parts of breath testing.
Mouth alcohol is an enormous issue with breath testing. See Caddy, Sobell, and Sobell, Alcohol
Breath Tests: Criterion Times for Avoiding Contamination by 'Mouth Alcohol', 10(6)
BEHAVIOR RESEARCH METHODS AND INSTRUMENTATION 814-18 (1978); Breath-Alchohol
Concentration May Not Always Reflect the Concentration of Alcohol in Blood, 18 J.
ANALYTICAL TOXICOLOGY 225 (July/Aug. 1994); Colorado Department of Health, 6(11)
Drinking/Driving L. Letter 5 (May 29, 1987); Kechagias, Jonsson, Franzen, Andersson & Jones,
Reliability of Breath-Alcohol Analysis in Individuals with Gastroesophageal Reflux Disease,
44(4) J. FORENSIC SCIS. 814 (1999); Gaylard, Sambuk & Morgan, Reductions in Breath Ethanol
Readings in Normal Male Volunteers Following Mouth Rinsing with Water at Differing
Temperatures, 22 ALCOHOL & ALCOHOLISM 113 (1987); P. Price, lntoxilyzer: A Bread Testing
Device?, 15(4) Drinking/Driving L. Letter 52 (1996) (slope detector failures); Ethanol Content of
Various Foods and Soft Drinks and their Potential for Interference with a Breath-Alcohol Test,
22 J. ANALYTICAL TOXICOLOGY 181 (May/June 1998); Michael P. Hlastala, Ph.D., Wayne J.E.
Lamm, M.A. and James Nesci, J.D., The Slope Detector Does Not Always Detect the Presence

Page5

MOTION IN LIMINE
JESSE CARL RIENDEAU

41982

144 of 391

of Mouth Alcohol, THE CHAMPION, (National Association of Criminal Defense Lawyers), 57-60
(March 2006).
The defendant would direct the Court's attention to the warnings of Judge Lansing,
dissenting in Wheeler.
It is helpful to begin with a briefreview of the development of the statutory law
concerning testing of drivers for alcohol concentration in the breath, blood or
urine. In 1972, when the DUI statutes were codified in Title 49 of the Idaho Code,
the legislature added the following provision to I. C. § 49-1102: "Chemical
analysis of blood, urine or breath for the purpose of determining the blood alcohol
level shall be performed by a laboratory operated by the Idaho department of
health or by a laboratory approved by the Idaho department of health under the
provisions of approval and certification standards to be set by that department."
1972 Idaho Sess. Laws, ch. 155, § 1 at 342. The stated purpose of the amendment
was to " provide for better uniformity and accuracy" in testing. Statement of
Purpose, HB 580 (RS 3616) (1972). The DUI statutes were later recodified into
Title 18, and in 1987, the legislature added the following provision to LC.§ 188004(4):
Notwithstanding any other provision of law or rule of court, the results of any test
for alcohol concentration and records relating to calibration, approval,
certification or quality control performed by a laboratory operated or approved by
the Idaho department of health and welfare or by any other method approved by
health and welfare shall be admissible in any proceeding in this state without the
necessity of producing a witness to establish the reliability of the testing
procedure for examination.
1987 Idaho Sess. Laws, ch. 122, § 2 at 247, 249-50. The legislative purpose of
this provision making the test results admissible in judicial proceedings without
witness testimony concerning the reliability of the testing equipment and
procedure was, in part, to "make the practice uniform around the state ... and to
avoid the 'economic burden to the state to have to furnish witnesses to provide
superfluous verification.'" Statement of Purpose, HB 284 (RS13389) (1987).
Subsequently, the responsibility for setting testing standards for laboratories and
other test methods was shifted to the Department of Law Enforcement, 1988
Idaho Sess. Laws, ch. 47, § 4 at 54, 65, which was later renamed the Idaho State
Police (ISP). 2000 Idaho Sess. Laws, ch. 469, § 1 at 1450, 1456.
As the legislative statements of purpose indicate, this statutory scheme is intended
to streamline trials and reduce the costs of prosecution while at the same time
assuring the accuracy of the tests. It can meet this objective and can accord
with due process and demands of fundamental fairness only if there actually
exist promulgated standards for administration of BAC tests that ensure
accurate and reliable test results. (emphasis added). In other words, the quid
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pro quo for the convenience and economy of admitting test results pursuant to LC.
§ 18-8004(4) is that the ISP must promulgate ascertainable standards that, if
complied with, will yield accurate BAC testing.
If a driver fails a breath test that was administered in conformity with ISP
standards, significant consequences follow for the driver, quite apart from any
prosecution for driving under the influence. The individual's driver's license is
immediately seized by a law enforcement officer and the driver will be given a
notice of suspension and a temporary driving permit. LC. § 18-8002A(5)(a). If no
hearing is requested, the driver's license will be suspended by the Idaho
Transportation Department for a period of 90 days for the first failure of an
evidentiary test and for a period of one year for a second and any subsequent
failure of an evidentiary test within a five-year period. LC. § 18-8002A(4).FN5
The driver has a right to request a hearing within seven days of the notice of
suspension. LC. § 18-8002A(7). If a hearing is requested, the burden will be upon
the driver to show cause why the license should not be suspended. LC. § 188002A(7). A driver may do this by showing, among other things, that the BAC
test administered by the officer was "not conducted in accordance with the
requirements of§ 18-8004(4)." LC.§ 18-8002A(7). The hearing will be an
informal proceeding before a hearing officer designated by the Idaho
Transportation Department, LC. § 8002A(7). Because this administrative hearing
is not a criminal or judicial proceeding, the constitutional protections afforded to
one charged with a crime do not apply-there is no right to appointed counsel for
the indigent nor any right to confront adverse witnesses. In addition, the rules of
evidence that govern judicial proceedings do not apply, LC.§ 67-5251, LR.E.
lOl(b), and the burden of proofrests on the driver rather than on the State. I.C. §
18-8002A(7).
FN5. Restricted driving privileges may be allowed after a first test failure. I.C. §
18-8002A(4).
The ISP has not formally promulgated administrative rules prescribing testing
equipment or requirements for its maintenance and operation. Instead, the ISP has
announced its approved breath testing methods through standard operating
procedures manuals and training manuals describing how to use approved breath
test instruments, including the Intoxilyzer 5000. See I.D.A.P.A.
11.03.01.013.03.FN6 As to the Intoxilyzer 5000 that is at issue here, the standards
are found in the Standard Operating Procedures Manual (SOP). This Court has
treated such documents as "rules" for purposes of judicial review because they
constitute the only materials by which the ISP has acted upon the I.C. § l 88002A(3) authorization for the ISP to "prescribe by rule" approved testing
instruments and methods.
FN6. This administrative regulation promulgated by the Idaho State Police states:
"Breath tests shall be administered in conformity with standards established by
the department. Standards shall be developed for each type of breath testing
MOTION IN LIMINE
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instrument used in Idaho, and such standards shall be issued in the form of
standard operating procedures and training manuals."
One of the ISP standards for maintenance and operation of the Intoxilyzer 5000,
and the one at issue here, is expressed in SOP 2.2.1.1.2.1, which states, "The 0.08
solution should be changed approximately every 100 calibration checks or every
month whichever comes first." The referenced 0.08 solution is a solution that is
used to calibrate the Intoxilyzer 5000 instrument to ensure that it will accurately
measure a test subject's breath alcohol content. The point of contention here is the
meaning of the word "should" in this directive.
The majority holds that the word is recommendatory, not mandatory. While I
agree that "should" in many contexts connotes only a recommendation, not a
requirement, its interpretation must depend upon the context and the purpose of
the provision in which the word appears. In my view, the majority's interpretation
that "should" as used in the SOP denotes only actions that are recommended but
not mandatory-and hence are optional-is not a reasonable interpretation of the
ISP's intent and is not consistent with other sections of the SOP which make it
plain that proper calibration is essential to the accurate functioning of the
Intoxilyzer 5000. These other sections include SOP 1.2, which states, "Each
approved breath-testing instrument is approved or disapproved for evidentiary
testing based on the results of calibration checks performed as described in
Section II." SOP 1.2.1.2 states that for an Intoxilyzer 5000, "a valid calibration
check must be performed with every breath test." SOP 1.2.2 provides "if a
calibration check produces results outside the acceptable range of values, the
instrument may not be approved for evidentiary use for breath tests associated
with that calibration check." By these provisions, the ISP has plainly
acknowledged that proper calibration, with a properly constituted calibration
solution, is necessary to insure accurate test results. Hence, there is a clear
recognition and intent that some standards are required for such calibration and
calibration solutions.

But a "standard" that is merely a recommendation, and hence optional, is no
standard at all-it is merely something that the officers maintaining and
operating the Intoxilyzer 5000 may do if they wish or may disregard.
(emphasis added). As noted in footnote 4 of the majority opinion, the SOP uses
the word "should" numerous times throughout the provisions governing use of the
Intoxilyzer 5000 and another type of equipment, the Alco-Sensor. If this word
conveys only a recommendation and not a requirement, then despite the
acknowledgement in the SOP that proper calibration is essential for the accurate
operation of the instrument, the ISP has adopted no actual ascertainable standard
for the frequency with which the calibration solution must be changed for either
the Intoxilyzer 5000 or the Alco-Sensor (SOP 2.1.4.1.1 and 2.2.1.1.2.1 ), for the
simulator temperature for calibration checks of either the Intoxilyzer 5000 or the
Alco-Sensor (SOP 2.1.2.1 and 2.2.4), for whether the operator need check the
temperature before conducting a calibration check (SOP 2.1.2.1.1 ), for whether or
MOTION IN LIMINE
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when the Alco-Sensor must be taken out of service after unsatisfactory calibration
check runs (SOP 2.1.2.2.1.1), for whether calibration solutions for the AlcoSensor and the Intoxilyzer 5000 may be used after the expiration date on the label,
or, if so, for how long thereafter (SOP 2.1.4 and 2.2.1.1.1 ), for whether calibration
solutions for the Intoxilyzer 5000 may be used when they do not produce values
in an acceptable range (SOP 2.2.1.1.2), for whether the calibration check
information must be entered into an instrument log (SOP 2.2.3 .1 ), for whether the
person monitoring the subject during the fifteen-minute waiting period before
administration of the breath test must be a certified breath test operator (SOP
3.1.1), and for whether a new mouthpiece need be used for repeat tests (SOP
3 .2.2.2). In other words, if "should" means "optional," then the IS P's "standards"
for use of the Intoxilyzer 5000 are full of gaping holes-and seeming contradictions
between the obvious acknowledgement that proper calibration is necessary for
reliable test results and the utter absence of any defined standards for conducting
such calibrations. The majority opines that to interpret "should" as meaning
"must" would render the distinction between the two words "meaningless and
illusory." I respectfully respond that to interpret the word "should" in this
circumstance as merely recommendatory and optional, renders "meaningless and
illusory" every provision of the SOP in which that word is used. This could not
possibly comply with the ISP's statutory responsibility to prescribe
"requirements" for evidentiary testing and calibration of testing equipment under
LC. §§ 18-8002A(3) and 18-8004(4). And if there are no adequately defined
requirements, then the Intoxilyzer 5000 breath tests results are not
admissible under I.C. § 18-8004(4) because there is then no defined "method"
approved by the ISP. (emphasis added).

Id. at 386-89, citing Schroeder, 147 Idaho at 479 n. 3; Archer v. State, Dep't of Transportation,
145 Idaho 617, 620-21 (Ct.App.2008); State v. DeFranco, 143 Idaho 335, 337 (Ct.App.2006).
It is also interesting to note that the ISP, by using SOPs in the place ofregulations, has
made an end-run around the requirements of the Idaho Administrative Procedures Act,
specifically LC. §§ 67-5220 - 67-5232 and LD.A.P.A. 44.01. Thus, the various changes the ISP
makes to its breath testing procedures receive no public scrutiny prior to implementation, which
seems to fly in the face of what the legislature had in mind in passing LC. § 18-8004(4).
For the above reasons, the ISP has failed to comply with the requirements of I.C. § 188004(4) and provide proper rules by which the reliability of breath testing can be established.
This lack of standards and controls and total lack of public oversight of the method the ISP uses
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vitiates the legitimacy of such tests granted by the legislature to the ISP and makes all such
testing too unreliable for use at a criminal trial under LC.§ 18-8004.

WHEREFORE, the Defendant requests the Court enter an Order precluding the prosecutor from
introducing into evidence the breath test results. Defendant respectfully requests the right to
present oral argument and evidence and cross-examine the Plaintiff and its witnesses/affiants at
any hearing held hereon. Requested time for hearing is 15 minutes.

DATED this_~&~'_ _ day of May, 2013.
THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY
BY:

k~

J~GON

DEPUTY PUBLIC DEFENDER
CERTIFICATE OF DELIVERY

I hereby certify that a true and correct copy of the foregoing was personally served by
placing a copy of the same as indicated below on the (p
day of May, 2013, addressed to:
Coeur d'Alene Prosecutor FAX 769-2326
Via Fax
Interoffice Mail

--+-
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STATE OF IDAHO
COUNTY OF KOOTENA1/ss
FILE!}:

Jay Logsdon, Deputy Public Defender
The Law Office of the Public Defender of Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

)
)
)
Plaintiff,
)
)
V.
)
)
JESSE CARL RIENDEAU,
)
)
Defendant.
)
--------------STATE OF IDAHO,

CASE NUMBER CR-13-0005363
Misd
AMENDED MEMORANDUM IN
SUPPORT OF MOTION TO SUPPRESS
RESULTS OF BREATH TEST

COMES NOW, Jesse Riendeau, the above named defendant, by and through his attorney,
Jay Logsdon, Deputy Public Defender, and hereby submits the following Memorandum in
support of his Motion to Suppress previously filed with this Court.

I. ISSUE PRESENTED
A. The defendant's consent to the breath test was nonconsensual.
II. FACTS
On March 21, 2013, Officer Rios of the Coeur d'Alene Police Department read a Notice
of Suspension for Failure of Evidentiary Testing to the defendant.

He then waited fifteen

minutes and conducted a breath test using the Intoxilyzer 5000. The results of that test were .175
and .181. The defendant was charged with driving under the influence.

MEMORANDUM IN SUPPORT OF
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OF BREATH TEST
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III. ARGUMENT

A. The defendant's consent to the breath test was nonconsensual.
The Fourth Amendment to the United States Constitution guarantees every citizen the
right to be free from unreasonable searches and seizures. State v. Ramirez, 145 Idaho 886, 888
(Ct.App. 2008); State v. Salois, 144 Idaho 344,347 (Ct.App. 2007); State v. Cerino, 141 Idaho
736, 737 (Ct.App. 2005). Its purpose is "to impose a standard of 'reasonableness' upon the
exercise of discretion by governrnent officials, including law enforcement agents, in order to
'safeguard the privacy and security of individuals against arbitrary invasions.' " Delaware v.
Prouse, 440 U.S. 648, 653-54 (1979) (quoting Marshall v. Barlows, Inc., 436 U.S. 307,312

(1978)).
The administration of a blood alcohol test constitutes a seizure of the person and a search
within the purview of the Fourth Amendment to the United States Constitution. Schmerber v.
California, 384 U.S. 757, 767 (1966); State v. Diaz, 144 Idaho 300, 302 (2007); State v. DeWitt,

145 Idaho 709, 711-12 (Ct.App.2008). Searches and seizures performed without a warrant are
presumptively unreasonable. Diaz, 144 Idaho at 302; DeWitt, 145 Idaho at 712. To overcome the
presumption, the State bears the burden of establishing two prerequisites. Id First, the State must
prove that a warrantless search fell within a well-recognized exception to the warrant
requirement. Id. Second, the State must show that even if the search is permissible under an
exception to the warrant requirement, it must still be reasonable in light of all of the other
surrounding circumstances. Id.
In Missouri v. McNeely, --- S.Ct.---, 2013 WL 1628934 (U.S.Mo. 2013), the Supreme
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Court of the United States held that an officer's belief that a person is currently intoxicated and
need to conduct an evidentiary test before the alcohol in their system evaporates does not per se
create exigent circumstances that allow the officer to forego seeking a warrant.
The state of Idaho, like the other forty-nine states, has adopted what is called an implied
consent law. McNeely, supra, at *12. In Idaho, implied consent means that a person who has
accepted the privilege of operating a motor vehicle upon Idaho's highways, see De Witt, 145
Idaho at 712, provided that evidentiary testing is administered by a peace officer with reasonable
grounds for suspicion of DUI, will physically consent to an evidentiary test. See I.C. § 188002(1 ). Implied consent has nothing to do with consenting legally because it was erroneously
believed that a person could not legally refuse an evidentiary test where an officer had probable
cause to believe they were intoxicated. See State v. Woolery, 116 Idaho 368, 372-374 (1989).
The text of Woolery will be reproduced below for the Court's edification:
As explained by the Wisconsin Supreme Court in State v. Zielke, 137 Wis.2d 39,
403 N.W.2d 427 (1987), "the implied consent law is an important weapon in the
battle against drunk driving in this state. Neither the law, its history nor common
sense allows this court to countenance its use as a shield by the defense to prevent
constitutionally obtained evidence from being admitted at trial." 403 N.W.2d 427,
434.
The South Dakota Supreme Court ruling in State v. Buckingham, 240 N.W.2d 84
(1976), that noncompliance with the implied consent statutes rendered the blood
sample and test results inadmissible in a driving while intoxicated manslaughter
prosecution, was overruled just one year later in State v. Hartman, 256 N.W.2d
131 (S.D .1977). The court explained:
The Buckingham decision was without the benefit of argument from the state on
the question of whether use of the "exclusionary rule" was necessary where there
is a violation of the implied consent statutes. Upon further consideration, this
court feels that it is necessary to modify the Buckingham decision .... Our
consideration of the implied consent statutes must be prefaced upon the United
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States Supreme Court's decision in Schmerber v. California [citations omitted in
quote] ... The exclusionary rule is a judicially created means of protecting the
rights of citizens under the Fourth Amendment and Art. VI,§ 11 of the South
Dakota Constitution as a deterrent to unlawful police conduct. However, evidence
obtained in violation of statutory rights is not inadmissible per se unless the
statutory rights are of constitutional proportions or there exists no other method of
deterring future violations of the rights which the legislature has granted to its
citizens.
Hartman, 256 N.W.2d 131, 134-135. In holding that the results of the blood test
were admissible, the court explained that despite the fact the legislature created
a specific right of a driver to refuse to submit to a test to determine the
alcohol content of his blood, failure to comply with the procedure as set forth
in the implied consent statutes does not require suppression of the test results
as long as the testing procedure complied with the driver's constitutional
rights. [emphasis added].
The Idaho Legislature has acknowledged a driver's physical ability to refuse to
submit to an evidentiary test, but it did not create a statutory right for a driver to
withdraw his previously given consent to an evidentiary test for concentration of
alcohol, drugs or other intoxicating substances. [emphasis in original].
Importantly, the pre-1983 statute, LC.§ 49-352, covering implied consent to
extract blood for a blood alcohol test, stated: "If such person having been placed
under arrest and having thereafter been requested to submit to such chemical test
refuses to submit to such chemical test the test shall not be given but the
department shall suspend his license or permit to drive .... " The 1984 legislature
repealed LC. § 49-352, the legislative precursor of§ 18-8002, and adopted § 188002 as a part of the new chapter 80 oftitle 18. In addition to maintaining the pre1983 implied consent language and the 1983 deletion of the language just
discussed, this enactment added a section making it clear that a driver does not
have the right to consult with an attorney before submitting to an evidentiary test.
The state submits that the elimination of the statutory provision that the test shall
not be given if it is refused, the continued use of the pre-1983 implied consent
language, the addition of a specific statutory provision making it very clear that a
driver does not have a right to consult with an attorney before submitting to the
evidentiary test, along with the statement of purpose enacted as a part of the 1983
Act, reflect the legislative "get tough" policy. This legislative "get tough" policy
did not include the creation of a statutory right for a driver to refuse to submit to
an evidentiary test requested by an officer who has reasonable cause to believe
that such driver is under the influence.
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The Oregon Supreme Court in State v. Newton, 636 P.2d 393 (1981), explained
that the concept of implied consent is a statutory fiction which, at first, appears to
be theoretically contradictory[:]
The contradiction disappears, however, when it is realized that the words
"consent" and "refusal" are not used as antonyms, because they are not used in
the same sense. "Consent" describes a legal act; "refusal" describes a physical
reality. By implying consent, the statute removes the right of a licensed driver to
lawfully refuse, but it cannot remove his or her physical power to refuse. As
another court put it:
The obvious reason for acquiescence in the refusal of such a test by a person who
as a matter of law is "deemed to have given his consent" is to avoid the violence
which would often attend forcible tests upon recalcitrant inebriates.

It is firmly established that a drunken driver has no right to resist or refuse
such a test [citations omitted in quote]. [emphasis added]. It is simply because
such a person has the physical power to make the test impractical, and dangerous
to himself and those charged with administering it, that it is excused upon an
indication of his unwillingness .... Bush v. Bright, 264 Cal.App.2d 788, 790, 792,
71 Cal.Rptr. 123 at 125 (1968) (original emphasis).
Thus refusal as contemplated by the statute is something other than withholding
of consent because consent is legally implied. It is a refusal to comply with the
consent which has already been given as a condition of a license to drive. The
purpose of a warning of license suspension following a refusal ... is to overcome
an unsanctioned refusal by threat instead of force. It is not to reinstate a right to
choice, but rather to nonforcibly enforce the driver's previous implied consent.
636 P.2d 393 at 397-398 (original emphasis). See also State v. Hoehne, 78
Or.App. 479, 717 P.2d 237 (1986); State v. Spencer, 305 Or. 59, 750 P.2d 147
(1988); Pears v. State, 672 P.2d 903 (Alaska App.1983), rev'd on other grounds,
698 P.2d 1198 (Alaska 1985); Wirz v. State, 577 P.2d 227 (Alaska 1978).
The Idaho Legislature has not created a statutory right to refuse to submit to an
evidentiary test to determine a driver's blood alcohol level. It is difficult to believe
that the Idaho Legislature would provide an individual with the statutory right to
prevent the state from obtaining highly relevant evidence when a law enforcement
officer has reasonable cause to believe that individual has committed a crimewhether it would be driving under the influence, vehicular manslaughter, sale of
controlled substances, or murder. If the driver's constitutional right to be free
from unreasonable searches and seizures is complied with, the state should
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not be prevented from obtaining such relevant evidence as the alcohol
content of the driver's blood. [emphasis added].
To put it more succinctly, the Court found that:
[i]n Schmerber,. the United States Supreme Court recognized that a
warrantless seizure of the blood of a driver, as long as probable
cause exists and the withdrawal of the blood is done in a
reasonable fashion, does comply with the provisions of the fourth
amendment.
Id. at 374. However, the Idaho Supreme Court was manifestly wrong in its interpretation of
Schmerber v. California, 384 U.S. 757 (1966) and has now been overruled by the United States
Supreme Court's ruling in McNeely. See McNeely, supra, at *5. Therefore, a warrantless
evidentiary test in a DUI case is presumptively unreasonable, and a person does have the right to
refuse to do the test.
Further, the state may not punish a citizen for exercising or standing on their
constitutional rights. Village of Willowbrook v. Olech, 528 U.S. 562, 564-65 (2000).
The state does not have the power to require consent to a search in violation of the
Constitution to use the road. Woolery, 116 Idaho at 372 quoting Hartman, 256 N.W.2d at 134135. Certainly, it would be shocking that a state legislature could do to drivers what it cannot do
to prisoners. Hudson v. Palmer, 468 U.S. 517 (1984) ("We have repeatedly held that prisons are
not beyond the reach of the Constitution. No 'iron curtain' separates one from the other.").
Rather than simply state that those who choose to live in general population rather than solitary
impliedly consent to random shakedowns, the Court has held that prison regulations that inhibit
rights are reviewed for their reasonableness. Turner v. Safley, 482 U.S. 78, 84-85 (1987).
McNeely holds that it is not reasonable to search a driver's body for signs of intoxication absent a
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warrant or when an exception to the warrant requirement applies. McNeely, supra, at *5.
Therefore, the Court has reviewed the reasonableness of the warrantless evidentiary test in DUI
cases and indicated that the Constitution requires more than probable cause and the withdrawal
of blood being done in a reasonable fashion. Cf. Woolery, 116 Idaho at 374. The Constitution
requires a warrant.
Now this Court is confronted with what this means for defendants who have been read
the Notice of Suspension for Failure ofEvidentiary Testing (otherwise known as the ALS form).
This form is read by Idaho police to defendants and states
I have reasonable grounds to believe that you were driving or were
in physical control of a motor vehicle while under the influence of
alcohol, drugs, or other intoxicating substances. You are required
by law to take one or more evidentiary test(s) to determine the
concentration of alcohol or presence of drugs or other intoxicating
substances in your body. After submitting to the test(s) you may,
when practical, at your own expense, have additional test(s) made
by a person of your own choosing. You do not have the right to
talk to a lawyer before taking any evidentiary test( s) to determine
the alcohol concentration or presence of drugs or other intoxicating
substances in your body. [emphasis added].

The form goes on to list a litany of punishments that will result if a person refuses. The obvious
problem with this warning is that the law requiring those tests is unconstitutional. Further, an
officer may not threaten to do what he is not legally or constitutionally authorized to do. Bumper
v. North Carolina, 391 U.S. 543, 548-550 (1968); State v. Smith, 144 Idaho 482, 488-89 (2007).

The policeman's threat vitiates any consent. Id.
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In this case, the defendant was read the ALS form. Therefore, his consent was
involuntary and the result of the test must be excluded under the Idaho Constitution Article I §
17. State v. Guzman, 122 Idaho 981,995 (1992).
IV. CONCLUSION
The defendant respectfully requests that this Court grant his Motion to Suppress the
results of the breath test in this case because his consent to the search was involuntary and
therefore the test was carried out in violation of his rights under the Constitutions of the United
States and the State of Idaho.

DATED this--~_ day of May, 2013.
THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY

BY:it:o~7-

DEPUTY PUBLIC DEFENDER

CERTIFICATE OF DELIVERY

I hereby certify that a true and correct copy of the foregoing was personally served by
placing a copy of the same as indicated below on the
day of May, 2013, addressed to:

'-:3

Coeur d'Alene Prosecutor FAX 769-2326
Via Fax
~ Interoffice Mail
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Description CR 2013-5363 Riendeau, Jesse Carl 20130520 Jury Trial Status Call -Motion
to Suppress - Limine
Judge Watson
Clerk -Nancy Albers
~ffit'~ J ' ( \

()(')~00,/11

Date 5/20/2013

II Location

111 K-C~URTF¥)~M4
'

Tim~Q s---·--

hearing on 5/10/13 - Officer Rios testified - 3 videos admitted
as exhibits - I have reviewed all 3 videos -

01:06:08 PM
PA-Roy
Gowey

01:07:08 PM
01:07:20 PM

Clerk

01:07:52 PM

W#1

I 01 :07:56 PM IMarshall
DA- Megan
01:08:33 PM

01 :13:16 PM
u,.
nA

W#1 on Motion in Limine

J~\f\_f!f1

Objection to this witness- Not given appropraite notice and
information

I Don't feel his testimony is relevant - this is legal argument

II

PA-Roy
Gowey

Argues - Has been disclosed as a witnesss - The same
witness disclosed in another similar motion with the same
attorney

Judge Watson

Clearly at trial required to disclose witnesses - but the
hearing on 5/10/13 and today are preliminary issues -

AnA?Pr\A I
1.:,.

01:13:52 PM

Would also have some testimony on the Motion in Limine
"""Ille

01:07:33 PM

01:08:17 PM

Note

udg:;~t~on II Calls Case PA/DA/Defendant present

01 :00:24

I

\_)

W#1 - Jerermy
Johnston

I Overule Objection
Forensic Scienctist Idaho State Police - Explains Educations
and Certifications

01:14:55 PM

Fimilar with Standard Procedures on Blood Alcohol Testing I wrote them - I have testified to those a number of times been qualified as expert -

01:15:46 PM

I have seen the Motion in this case - In light of case law
some changes have been made - Fimilar with changes in
procedure -

01:17:24 PM
01 :18:14 PM

DA- Megan
Marshall

Objection

W#1 - Jeremy
Johnston

Change in language regarding the words Should vs Must explains - Changes were made - 15 min observation period
changed to Should instead of Must explains -

IOther safeguards in place to establish

01:19:40 PM
01:19:59 PM
IDA- Megan
JESSE CARL RIENDEAU

I

II Objection

I
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I Marshall
I
I
I 01 :20:02 PM I Judge Watson I Overuled
01:20:11 PM W#1 -Jeremy
Johnston

Explains the Must items in procedure Performance Verifications are musts - If those are not done then can't establish results valid

01:20:43 PM

Regarding .02 difference -

I~1:50PM
01:22:04 PM DA- Megan
Marshall

II 01 :22:09 PM IJudge Watson

Objection

I Overuled

01:22:14 PM W#1 -Jeremy
Johnston

If both met could establish test was accurate and reliable

01:22:56 PM

Explains what the .02 difference rules out -

01:23:47 PM

Last Changes on 1/16/13 - I was the one making the
changes - Then out for Scientific review then managment
review and then legal review before can be put in effect the
ones done on 1/16/13 went through that procedure -

01:24:59 PM PA-Roy
Gowey

Nothing further

01:25:03 PM DA- Megan
Marshall

cross

01:25:06 PM W#1 -Jeremy
Johnston

Employed by Idaho State Police

I 01 :25:12 PM

I

01 :25:37 PM

I
I

I 01 :26:51 PM I
I 01 :27:12 PM I

IImmediate Supervisor Ann Nord - been with ISP -Since
7/18/03
IMust vs Should - Not sure if must or should on expired
solution

If outside of performance verification couldn't establish test
was reliable
Most recent changes 1/16 I wrote those changes -was a
review process Fimilar with IDAPA

01:27:49 PM

I am not aware of all the provisions to make changes to
IDAPA - Beleive for IDAPA changes need public review

01:28:42 PM

Fimilar with lntoxilizer 5000 Manuel - explains - Don't know if
in conflict with standard operating manual

01:30:38 PM

I am a forensic specialist - but for the court to decide

01:30:55 PM DA- Megan
Marshall

Nothing further

01:31:02 PM

Redirect

PA-Roy
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Gowey
W#1 -Jeremy
Johnston

The Manuals are more like educational tool - Explains - The
Rules binding on what need to do to establish valid test Those are in the Standard Operating Procedure -

01:33:02 PM

PA-Roy
Gowey

Nothing further

01:33:05 PM

DA- Megan
Marshall

Nothing further

01:33:22 PM

PA-Roy
Gowey

Rests on the evidence

01:33:29 PM

DA- Megan
Marshall

Request court take judicial notice of items submitted 5/6/13

01:33:53 PM

PA-Roy
Gowey

No objection

01:31:07 PM

, ;: ~ :33:56 PM Judge Watson

The Court will do so

01:34:20 PM

Are you requesting I take time to read all documents

01:34:47 PM

Will need to vacate this trial and reset - Don't have time to do
that now

01:35:01 PM

DA- Megan
Marshall

Reset the argument

01:35:09 PM Judge W a t s o ~ Trial-and Reset PTC and Trial
01 :36:04 PMl[
01 :36:23 PM

PTC 6/21/13@ 1:00 p.m. - Jury Trial 7/1/13@ 8:30 a.m.
ta date before that to have argument and Decision

II Q1:36:24 PM END
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Description CR 2013-5363 Riendeau, Jesse Carl 20130510 Motion to Suppress Pretrial
Judge Watson
Clerk - Nancy Albers
·~rnf'~ 1
(\~
o

~

Date 1511012013

Time

Oo

v)

Ii 1K-\;OURTRQOM4

II Location

-

I Speaker I

Note

03:40:15 PM

Judge
Watson

Calls Case PNOA/Defendant present

03:40:33 PM

DA- Jay
Logsdon

Motion to Suppress Stop and Breath test results

03:40:54 PM

PA- David
Judd

Warrantless situation

03:40:59 PM

Preliminary Issues to address -

03:41:09 PM

I have 3 videos - Stipulate to admission

03:41:18 PM

DA- Jay
Logsdon

Stipulation for purposes of today's hearing

03:42:41 PM

Judge
Watson

Admits Exh 1 & 2 & 3

03:42:53 PM

PA- David
Judd/DAJay
Logsdon

Agree for today's hearing only need Exh 1 & 2

03:42:58 PM

Judge
Watson

Any other stipulations

03:43:04 PM

PA- David
Judd

Calls W#1
ears W#1

II 03:43:16 P
03:43:17 PM W#1 Mario
Rios
03:43:32 PM

PA- David
Judd

Stipulate to officers training and experience ?

03:43:34 PM

DA- Jay
Logsdon

No stipulation on that

03:43:41 PM W#1 Mario
Rios

Patrol Officer for City of Coeur d'Alene - 12 yrs - Explains
training and experience

03:44:19 PM

P.O.S.T. Certified in Idaho - Education regarding Driving under
the Influence - Successfully completed all my training - Explains
Duties of Patrol Officer - Investigate DUI cases -

03:45:18 PM

I work graveyard shift perform those duties regularly - I also
monitor traffic
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03:45:56 PM

03:46:49 PM

LJ

On Duty 3/31/13 - appx 1:00 a.m. - I had just left Public Safety
building responding to missing person call - I was on Harrison West Bound Coeur d'Alene Kootenai County Idaho
Vehicle caught my attention - was in bike lane eastbound on
Harrision -

03:48:25 PM

The vehicle was over the white line - near the curb line - the
vehicle was over the white line 2 - 3 seconds appx 50 ft- I was
able to pull to northside of lane on shoulder and turned around
to locate the vehicle that just passed me - When I turned around
the vehicle turned right on 10th street southbound

03:50:11 PM

The conditions were clear- no snow on road - I caught up to
vehicle as vehicle stopped and driver was exiting vehicle - I
didn't block the vehicle in - parked in front of home - I saw the
driver - he was stepping out of vehicle approaching me - Said
come on man - I indicated stopped for violation saw on Harrison
- He had a bag on food in his hand -Was slow and fumbling
some He was more concerned the stop was at his residence - I
talked to him about what I had seen and signs of possible DUI Asked if drinking he said no and asked if any illegal drugs and
he said no

03:53:35 PM W#1 Mario
Rios

I conducted a DUI investigation based on my observations explains

u;:s:!"l4:07 PM

trained to conduct DUI Investigations - Explains -

03:55:11 PM

Explains the Standard Field Sobriety tests - explains standard
tests

03:56:~,~ ~;v~

Point system -

03:57:!

Did Gaze Nystagmus test - Had 6 pts on that test

03:58:10

He performed those tests - Had 6 pts on that test also

04:01:29 P

We next did the one leg stand - explains -

04:02:30 PM.

He had 3 pts on that test

04:03:07 PM

I placed the Defendant in custody and transported to the Public
Safety building.

03:56:10 PM II

I04:03:28 PM I

Explains Heel to Toe Test-

At the jail - did pre-booking process - I then check their mouth
for any foreign

04:05:04 PM

Checked the Defendant's mouth it was clear of an~' ~-::.:..:.:;:- --- ..

04:05:20 PM W#1 Mario
Rios

Advise subject to not burp or belch or vomit

04:05:45 PM
04:06:19 PM
JESSE CARL RIENDEAU
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time.
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41982

162 of 391

file://R:\LogNotes - HTML\Magistrate\Criminal\Watson\CR 2013-5363 Riendeau, Jesse C... 5/10/2013

Log of 1K-COURTROOM4 on S/10/2013

Page 3 of 5

IDuring the 15 minute evaluation I am talking with them -

04:07:06 PM

I

explains -

04:07:46 PM

He submitted to a breath test - explains the lntoxilizer - The
machine was functioning properly -

04:10:53 PM

Explains what I tell the Defendant about how to proceed with
test -

04:11 :47 PM

He did perform that test - He never indicated a refusal to doing
tests - He completed the test - we got a print out .17 & .18 Explained readings and 1st time DUI being charged

04:12:47 PM

At first he questioned at me being in front of his house -After
that he was pretty cooperative both at the scene and at the jail I have a body camera - explains - I recorded my contact at the
residence and the contact at the Kootenai County jail -

04:14:10 PM

I also have a video - in-car dash video - explains where attached
in car -

I 04:14:55 PM I

My video was on that night and caught the alleged violation on
that that night

PA- David
I 04:15:17 PM IJudd

Nothing further

Jay
I 04:15:22 PM IDALogsdon

Cross

04:15:26 PM

W#1 Mario
Rios

04:17:03 PM

I believe I transported him directly to the jail - I have a radio and
cell-phone - I read the ALS form to defendant before requesting
breath test
Reviews document - Notice of Suspension or ALS formrecognize document - I would have last seen this that night I
filled out the document

04:17:38 PM

DA- Jay
Logsdon

Like Offer Exh A - as ALS Notice

04:17:43 PM

PA- David
Judd

No Objection

04:17:45 PM

Judge
Watson

04:18:11 PM

DA- Jay
Logsdon

Nothing further

04:18:16 PM

PA- David
Judd

Nothing further

04:18:19 PM

Judge
Watson

Inquires of W#1

I 04: 18:24 PM IW#1 Mario
RIOS

JESSE CARL RIENDEAU
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j Identifies Defendant in Courtroom -

II

04:19:18 PM

I did not activate my lights and pull him over - He was already in
his driveway exiting his car- I didn't block him in- He saw me and
he approached me -

04:20:11 PM

Didnt' smell odor of alcoholic beverage at the first contact only
when in custody-was windy out

04:20:38 PM PA- David
Judd

Nothing further

04:20:40 PM

DA-Jay
Logsdon

Nothing further

04:20:59 PM

PA- David
Judd

No further witnesses - We have videos - Like to publish In Car
video only need to watch first couple minutes

04:21:59 PM DA-Jay
Logsdon

I would like the court to watch all three videos

04:22:58 PM PA- David
Judd

Rests

04:23:05 PM DA-Jay
Logsdon

No testimony - Like court to review videos and submit

04:23:21 PM

On the Motion to suppress stop that would work -

04:23:33 PM

Can do motion to suppress breath test at this time and Motion in
Limine now

04:24:01 PM DA-Jay
Logsdon

Argues Motion to Suppress Breath Test -

04:27:31 PM PA- David
Judd

Argues Motion to Suppress Breath Test - feel the court needs to
review the video pretty clear didn't' review -

04:29:01 PM

This was clearly a consensual blow -

04:30:14 PM Judge
Watson

Reviews testimony of Officer Rios -

04:40:03 PM

Disagree with Mr Logsdon on requirement to have a warrant for
a breath test -

I 04:40:45 PM I

Deny Motion to Suppress Breath Test- I will view the videos and
if I see something that would change my mind will let you know.

04:41:29 PM DA-Jay
Logsdon

Request clarification -

04:41:52 PM Judge
Watson

It appears to me Mr Riendeau consented to take the breath test
-

04:43:48 PM

Regarding watching the videos - is there an issue in 15 minute
wait period ?

I 04:44:11

PM

I

DA-Jay
: Logsdon

JESSE CARL RIENDEAU
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04:44:13 PM I

Looking for view from car on the violation alledged - and also the
interaction with the office and defendant

04:44:40 PM Judge
Watson

I am not finding the officer made a stop - explains -

04:45:37 PM

DA- Jay
Logsdon

Motion in Limine

04:45:42 PM

PA- David
Judd

Objection to proceeding to that based on notice requireement
just got notice two days ago

04:46:06 PM

DA- Jay
Logsdon

Explains Motion in Li mine - on the reliability of the breath test
machines

04:47:48 PM Judge
Watson

The motion was filed 5/6/13 and this is 5/10/13 - with authority -

PA- David
Judd

Not prepared to respond today - need some time

Judge
Watson

Can you have Mr Gowey submit authority or response by
5/16/13 @ 5pm Between now and the 20th I will review the
videos and will address on 5/20/13

04:49:21 PM

PA- David
Judd

Agree and we may file a supplemental memorandum on motions
today

04:49:43 PM

DA- Jay
Logsdon

IDAPA issue raised - explains

04:48:06 PM
04:48:33 PM

04:50:53

D
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Description CR 2013-5363 Riendeau, Jesse Carl 20130524 Motion to Suppress-Limine
Judge Watson
Clerk - Nancy Albers
.J
( \ ,\ )
I O ~,

_J\a )\\~ ~

D
Time

Location

O/L."1-/L013

111 K-CO~RTRq)°'M3

-

Speaker

Note

11:07:38 AM Judge
Watson

Calls Case PA/DA present - DEFENDANT NOT PRESENT

11:13:26 AM
11:14:00 AM

a

Defendant not required to be here - Had full opportunity to
review everything in this case - including the videos
DA-Jay
Logsdon

Argues motion to Suppress regarding stop and extension of
stop and the Motion in Limine -

11:16:43 AM PA- Roy
Gowey

Argues Motions - Basis for stop -

11:19:45

asis for continuance of stop - and investigation

11:20:07 AM

Regarding Motion in Limine -

11:23:26 AM Judge
Watson

Question for Mr Logsdon - In Motion in Limine filed 5/6/13
page 1 - Indicates Lifelock

11:24:09 AM

DA-Jay
Logsdon

That is a typo - should be the lntoxilizer 5000

11:24:26 AM

Argues - Regarding argument of City Code -

11:27:19 AM Judge
Watson

Comment - previous preliminary findings have not changed
after viewing of video

11:27:42 AM

Regarding the stop -

11:29:51 AM

Review of testimony - We really don't have an actual stop in
normal sense -

11:31:51 AM

Finding under circumstance - Reasonable articulate
suspensions to request tests- Will not suppress stop - or the
results of Field Sobriety test

11:34:00 AM
~

11:35:12 AM

l~AMI
1

1..:,7:08 AM

11:38:35 AM

JESSE CARL RIENDEAU

Probable cause for arrest - Video from jail - Can see officer
checking defendant's mouth - Mr Riendeau was very
cooperative
Finding officer's testimony of following 15 min observation time
correct - Read the Defendant I.C, 18-8002 - Don't find any
threats or cohersion to take test - explains Implied consent
statue
I Motion in Limine regarding breath test Denied
I Regarding the breath testing lntoxilizer 5000 -

I

On Plaintiff's Exh 3 - Appeared the Defendant had some
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")4/2013

issues following instructions 11:39:37 AM

Plaintiffs Exh 2 - Could see the vehicle go buy in bike lane
and you can hear comments by the Defendant - Clear problem
with balance

11:40:25

I Plaintiffs Exh 3 - comments -

11 :40:52 AM Judge
Watson

Regarding the Motion regarding the Manuel and Operating
Procedure - Reviews testimony-

11:41:57 Afli

Difference in the word should and must -

11 :42:10 AN

, 5 11 ,in time is a should - regarding musts regarding the testing

11:43:05 A

i~ndard Operating Procedures assure reliability ndina officer followed all the requirements - and SOP is valid

11:43:55 AM
11 :44:41 AM

Deny to Motion to Suppress Breath test results -

11:45:02 AM Judge
Watson

PA prepare Order
Set for PTC 6/21/13@ 1:00 p.m. Jury Trial 7/1/13@ 8:30 a.m.

:45:31 AM
11 :45:54 AM DA- Jay
Logsdon

When did the Court feel the defendant was no longer free to
leave

11:46:17 AM Judge
Watson

Believe that occurred when the officer begin the Field Sobriety
tests

11:46:52 AM

PA- Roy
Gowey

Comments

-1 ,1,,t"7,l'\I'\ /I

'.vv.
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·ORIGINAL
Jay Logsdon, Deputy Public Defender
The Law Office of the Public Defender of Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759

~1Arc: OF 11.WiO
COUNTY OF KOOTENAI
FILED:

Lil13 M.n 28 AM 9: 53

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
)
)
Plaintiff,
)
)
)
V.
)
)
JESSE CARL RIENDEAU,
)
Defendant.
)
)
--------------STATE OF IDAHO,

CASE NUMBER CR-13-0005363
Misd
MOTION FOR EX PARTE JUDGE ANH
HEARING ON EX PARTE
APPLICATIONS

The above named defendant, by and through defendant's attorney, Jay Logsdon, Deputy
Public Defender, hereby moves this Court to appoint a magistrate judge to hear Defendant's ex
parte applications for funds to assist in the preparation of the defense. That hearing must be ex
parte based on the holding of the Supreme Court of the United States in Ake v. Oklahoma, 470

U.S. 68, 82-83 (1985). This motion is pursuant to LC. § 19-852(a)(2), Article I§§ 1, 13, 18 of
the Idaho Constitution, and the Fourteenth and Sixth Amendments to the United States
Constitution.
The Idaho Supreme Court and United States Supreme Court require the defendant to make
a showing before assistance will be provided. The Court must determine whether the defendant
can meet the standard set by the Idaho Court of Appeals in State v. Martin, 146 Idaho 257
(2008). That Court held that:
MOTION FOR EX PARTE JUDGE AND
HEARING ON EX PARTE APPLICATIONS

JESSE CARL RIENDEAU

Page 1
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a defendant seeking assistance at state expense must make a threshold showing
that the assistance has probable value to address what will be a significant factor
at trial, such that the accuracy of the jury's determination would be called into
question if the assistance were denied.
Id. at 363 citing Ake v. Oklahoma, 470 U.S. 68, 74 (1985).

LC. § 19-852(a) secures an impoverished defendant the right to services necessary to a
fair trial. The statute reads:
19-852. Right to counsel of needy person-Representation at all stages of
criminal and commitment proceedings-Payment
(a) A needy person who is being detained by a law enforcement officer, who is
confined or is the subject of hospitalization proceedings pursuant to sections 18212, 18-214, 66-322, 66-326, 66-329 or 66-409, Idaho Code, or who is under
formal charge of having committed, or is being detained under a conviction of, a
serious crime, is entitled:

(2) to be provided with the necessary services and facilities of representation
(including investigation and other preparation). The attorney, services, and
facilities and the court costs shall be provided at public expense to the extent that
the person is, at the time the court determines need, unable to provide for their
payment.

Thus, the cost of an expert witness is to be covered by the public under LC. § 19-852.
Even more specifically, the "public" is in fact the county where the case takes place. See LC. §§
19-859, 19-863. LC. § 19-862 requires the county to appropriate enough money "to administer
the program ofrepresentation that it has elected under section 19-859." LC. § 19-863, however,
states:
Subject to section 19-861, any direct expense, including the cost of a transcript
that is necessarily incurred in representing a needy person under this act, is a
county charge against the county on behalf of which the service is performed.
MOTION FOR EX PARTE JUDGE AND
HEARING ON EX PARTE APPLICATIONS
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LC. § 19-861 states:
(a) If an office of public defender has been established, the public defender may
employ, in the manner and at the compensation prescribed by the board of county
commissioners, as many assistant public defenders, clerks, investigators,
stenographers, and other persons as the board considers necessary for carrying out
his responsibilities under this act. A person employed under this section serves at
the pleasure of the public defender.
(b) If an office of public defender has been established, the board of county
commissioners shall:
(1) provide appropriate facilities (including office space, furniture, equipment,
books, postage, supplies, and interviewing facilities in the jail) necessary for
carrying out the public defender's responsibilities under this act; or
(2) grant the public defender an allowance in place of those facilities.
(c) A defending attorney is entitled to use the same state facilities for the
evaluation of evidence as are available to the county prosecutor. If he considers
their use impractical, the court concerned may authorize the use of private
facilities to be paid for on court order by the county board of commissioners.

Therefore, it is clear that LC.§ 19-863 directs the county to pay for the direct costs of the
defense of a needy defendant where sufficient cause is shown.
In order for this Court to remain neutral, a separate judge must decide whether to grant
this motion. At the hearing, the defendant will likely need to reveal confidential information,
such as trial strategy and aggravating or mitigating factors. To hold the hearing without an ex
parte judge would deny fairness to both parties.

Counsel requests that this motion be set for a hearing in order to present oral argument,
evidence and/or testimony in support thereof. Requested time is 15 minutes.

MOTION FOR EX PARTE JUDGE AND
HEARING ON EX PARTE APPLICATIONS

JESSE CARL RIENDEAU
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DATED this _J_l(
__ day of May, 2013.
THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY

BY:

bi• ~s6,~

JdLOGON
DEPUTY PUBLIC DEFENDER

CERTIFICATE OF DELIVERY

I hereby certify that a true and correct copy of the foregoing was personally served by
placing a copy of the same as indicated below on the
day of May, 2013, addressed to:

0:t

Coeur d'Alene Prosecutor FAX 769-2326
ViaFax

_'j2__

Interoffice Mail

MOTION FOR EX PARTE JUDGE AND
HEARING ON EX PARTE APPLICATIONS

JESSE CARL RIENDEAU
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COEUR D'ALENE CITY ATTORNEY'S OFFICE
710 E. MULLAN A VENUE
COEUR D'ALENE, IDAHO 83814
TELEPHONE: (208) 769-2323
FAX: (208) 769-2326

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,
Plaintiff,
vs.
JESSE CARL RIENDEAU,
Defendant.

)
)
)
)
)
)
)

CASE NO. CRM-13-005363
ORDER DENYING DEFENDANT'S
MOTION TO SUPPRESS FOR ILLEGAL
STOP AND DETENTION, MOTION TO
SUPPRESS BREATH RESULTS AS
NONCONSENSUAL, AND MOTION IN
LIMINE FOR INADEQUATE SOPs

)

The Court heard argument on Defendant's motions in the above matter on May 24, 2013. The
Defendant was represented by his attorney, JAY LOGSDON; the state was represented by ROY
GOWEY, Deputy Coeur d'Alene City Attorney. Earlier the Court had heard argument on the various
motions on May 10, 2013 and on May 20, 2013 and had viewed the videos submitted and reviewed
the Standard Operating Procedures (SOPs) and training manuals provided. After the legal arguments
of counsel the Court announced its findings and conclusions on the record. Based on the announced
findings and conclusions:
IT IS HEREBY ORDERED that all of Defendant's motions are DENIED

Entered thi&)Oday of

~ E , 2013.

Copies to:
Def. - - - - - - Def. Att - - - - - - - CDA Pros. - - - CDA PD
Jail, CIB
Sup. Ct. _ __
Aud.
Bonding Co.
Other - - - - Date
Dep. Clerk _ _ _ _ _ __

ORDER DENYING DEFENDANT'S MOTION
JESSE CARL RIENDEAU
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CERTIFICATE OF MAILING

I herby certify that I mailed/delivered a true and correct copy of the forgoing Order Denying
Defendant's Motions, by regular U.S. Mail, postage prepaid, by facsimile, or by Interoffice mail at the
Kootenai County Courthouse to:
JAY LOGSDON
Attorney for Defendant
FAX: (208)446-1701

City of Coeur d'Alene Attorney Office
FAX: 769-2326
DATEDthis

80

dayof

3u(\JL

ORDER DENYING DEFENDANT'S MOTION
JESSE CARL RIENDEAU
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Description CR 2013-5363 Riendeau, Jesse 2013062rtrial Conference
Judge Peterson
Clerk Cassie Poole
1

J NJA

'OIL HL.013

C

Tim 0

Location

/\

.A

111 K-COURTROOM7

--• -'I-

.....

Note

01:23:36 PM Judge
Peterson

Defendant present not in custody with attorney Mr. Logsdon Mr.
Gowey for the city

01:24:45 PM

State agreed if enter conditional plea recommend
180 days jail 176 suspended
800 fine
90 days jail
Evaluation and victims panel ask set for sentencing withdraw
motions

Logsdon,
Jay

01:25:42 PM Judge
Peterson

Think as part as conditional plea need to be specific about
motions

01 :26:o~r Gowey, Roy II No preference to entering plea
01:26:26 PM

Logsdon,
Jay

Agree to vacate trial and set disposition

01:26:33 PM

Riendeau,
Jesse

Understand what lawyers talking about

Judge
Peterson

Sounds like prior motions were denied and attorney wanted to
appeal those. I am being told you will enter conditional plea.
Your pending trial date will be vacated and will set for
disposition on a later day

Riendeau,
Jesse

That is what I would like to do.

Judge
Peterson

Vacate trial order set for disposition plea will need to be
entered. Please prepare written conditional plea outlining
conditions.

01:26:39 PM

01:27:20 PM
01:27:28 PM

I 01 :27:51

PM

I End

I
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STATE OF IDAHO

J

COUNTY OF KOOTENAl1SS
FILED:
Jay Logsdon, Deputy Public Defender
The Law Office of the Public Defender of Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759

2013 AUG - I PH 2: 36

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,
Plaintiff,
V.

JESSE CARL RIENDEAU,

Defendant.

)
)
)
)
)
)
)
)
)
)

CASE NUMBER

CR-13-0005363
Misd

MOTION TO STAY SENTENCE

COMES NOW, the above named defendant, by and through his attorney, Jay Logsdon,
Deputy Public Defender, and hereby moves this honorable Court for an order staying the
sentence to be imposed in this matter pending appeal.
This motion is made pursuant to I.C.R. 54.5. It is made on the grounds that the defense
counsel believes that the defendant will be successful on appeal from the orders in this matter
denying his motions to suppress the evidence against him and exclude the results of the breath
test.
Counsel requests that this motion be set for hearing in order to present oral argument,
evidence and/or testimony in support thereof. Requested time is 10 minutes.

MOTION TO STAY SENTENCE

JESSE CARL RIENDEAU
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DATED this __/_-__ day of August, 2013.
THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY

BY:

J)ro~
DEPUTY PUBLIC DEFENDER

CERTIFICATE OF DELIVERY
I hereby certify that a true and correct copy of the foregoing was personally served by placing
/
day of August, 2013, addressed to:
a copy of the same as indicated below on the
Coeur d'Alene City Prosecutor FAX 769-23 26
ViaFax

-t-

Interoffice Mail

MOTION TO STAY SENTENCE

JESSE CARL RIENDEAU
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Jay Logsdon, Deputy Public Defender
The Law Office of the Public Defender Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
)
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff,
V.

JESSE CARL RIENDEAU,

Defendant.

CASE NUMBER

CR-13-0005363
Misd

RULE 11 CONDITIONAL PLEA

)

-------------------')
In accordance with Rule 1 l(a)(2) of the Idaho Criminal Rules, the above named Defendant,
by and through his attorney, Jay Logsdon, Deputy Public Defender, and the State ofldaho, through
Deputy Prosecuting Attorney, Roy Gowey, agree that the Defendant (1) may enter a conditional plea
of guilty to the charge in this case, (2) reserves the right to appeal the May 10, 2013, May 20, 2013,
and May 24, 2013 Orders, and (3) shall be allowed to withdraw his plea of guilty ifhe prevails on
appeal.
DATED this

3

day of August, 2013.
THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY

BY:

~UTY
J

CONDITIONAL PLEA

JESSE CARL RIENDEAU

GSD.0'N°
PUBLIC DEFENDER
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-,JI

DATED this ~~
_ _ _ day of August, 2013.

DATEDthis

i~

day of August, 2013.

OFFICE OF THE KOOTENAI COUTY

~R~OSE~TING AJT.~~

j

,'

. ~- #tl~~'---R<

GOWEY
DEPUTY PROSECUTING ATTORNEY

CERTIFICATE OF DELIVERY
I hereby certify that a true and correct copy of the foregoing was personally served by placing a
copy of the same in the interoffice mailbox on the _ _ _ day of August, 2013, addressed to:
Coeur d'Alene Prosecutor FAX 769-2326 Prosecutor

CONDITIONAL PLEA

JESSE CARL RIENDEAU
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Jay Logsdon, Deputy Public Defender
The Law Office of the Public Defender Kootenai County
PO Box 9000
Coeur d'Alene, ID 83814
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
)
)
Plaintiff,
)
CASE NUMBER
CR-13-0005363
)
Misd
)
V.
)
)
ORDER
JESSE CARL RIENDEAU,
)
Defendant.
)
)
--------------Based upon the Stipulation of the parties, and the approval of the Court,
STATE OF IDAHO,

IT IS HEREBY ORDERED that the Defendant be allowed to enter a Conditional Plea in
the above-referenced matter.

~

DATEDthis±f.dayofAugust,2013.

L,_/---z;

k

0:2 ~

BARRYWATSON
MAGISTRATE

~~

CLERK'S CERTIFICATE
I hereby certify that a true and correct copy of the foregoing was personally served by placing a
copy of the same by facsimile on the
r2 day of August, 2013 addressed to:
Kootenai County Public Defender
4~\.,-l) O\
Coeur d'Alene Prosecutor FAX 769-2326 Prosecutor

~h~
CONDITIONAL PLEA

JESSE CARL RIENDEAU
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Description CR 2013-5363 Riendeau, Jesse Carl 20130808 Sentencing

~

Judge Watson
Clerk - Nancy Albers
Date 18/8/2013

Speaker

I

02:19:50 PM

i

C\\J,Q e r , /',

II 1K-~OUR-yR\)OM4

II Location

\

Time

~

,\'N) 0

I

u

Note

Calls Case PA (Anne Eckhart) DA (Paul Szott) Defendant
present

Judge Watson

02:20:09 PM

I

02:20:17 PM

I have here of behalf of Mr Logsdon - Rule 11 Conditional
IDA- Paul Szottl Plea to Charge

02:20:41 PM
02:21 :40 PM

PA-Anne
Eckhart

I

02:22:30 PM !Judge Watson

I

!Agree
I

II Recomendations for plea

02:22:32 PM Jesse
Riendeau Defendant

1~2:::1

..iuuge Watson

IVI

IReads charge -

IAccepts Plea -

PA-Anne
Eckhart

02:24:33 PM

Comments and Recomendations - Request Stay of
DA - Paul Szott
Sentencing pending appeal on any further jail

02:26:02 PM Jesse
Riendeau Defendant
02:26:19 PM

IJudge Watson

I

Understands Charge - Enters guilty plea

02:23:43 PM

I 02:24:54 PM I

I

Understands rights and penalties

02:23:02 PM Jesse
Riendeau Defendant
n?·?3:24 PM Judge Watson

I

I Inquires of Defendant regarding rights and penalties

I

I Comments and Recomendations
I

I Defendant has gotten a Evaluation and already in treatment -I

INothing further

I

I Fine & cc $1000 to pay in 30 days or as arranged

02:26:52 PM

I don't stay fines and costs if appeal sucessful those can be
reimbursed - Don't stay license susp since not requested and
don't stay Probation explains

02:27:32 PM

DA Prepare Order on Stay on the Labor Program or Jail only

02:27:46 PM

Jail 180 days - Susp 176 days Credit 1 day - Allow 16 hrs
SCLP - Sign up 7 days

I 02:28:07 PM I
"
JESSE CARL RIENDEAU

I Complete by 10/8/13 or report to jail 10/10/13 @ 6pm
"

41982
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02:28:22 PM

License Susp 90 days Commencing 4/20/13 - Concurrent
with ALS

02:28:41 PM

Probation 2 yrs Conditions

02:28:49 PM

Complete ADIS and Victim's Panel and file proof within 90
days

];2:29:44 PM
02:29:59 PM Jesse
Riendeau Defendant

Understands and accepts

02:30:24 PM

Evaluation indicates 16 hrs

I 02:30:32 PM IJudge Watson
I 02:31 :24 PM I END

That is correct so change requirement for ADIS to 16 hrs of
Education and file proof

I
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FIRST JUDICIAL DISTRICT COURT, STATEOF I»AIIO. COUNTY OF KOOTENAI
324 W. GA:f
"N AVENUE, P.O. BOX 9000, COEUR D'i :NE, IDAHO 83816-9000
STATE OF IDAHO V
JESSE CARL RIENDEAU
1138N 10TH ST
COEUR D'ALENE, ID 83814
DL#
ID
DOB
AGENCY: COEUR D'ALENE PD

JUDGMENT

F1LED

~-

B-l 3

Ard3(]?.m.

CASE# CR-2013-0005363 CITATION# C2501703
CHARGE: 118-8004 M DRIVING UNDER THE INFLUENCE

AMENDED: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
The defendant having been fully advised of his/her statutory and constitutional rights including the right to be represented by counsel, and
D Been advised of right to court appointed counsel if indigent
D Defendant waived right to counsel
D Judgment-Not Guilty
:aPefendant represented by counsel
D Judgment on Trial-Guilty
D Judgment for Defendant/ Infraction
®udgment, Plea of Guilty/ Rights Waived
D Withheld Judgment D Accepted
D Judgment for State I Infraction
D Dismissed- - - - - - - - - - - - D Bond Forfeited / Conviction Entered - Case Closed
D Bond Forfeited / Dismissed
MONIES ORDERED PAID:
A $2.00 handling fee will be imposed on each installment.
Suspended$ _ _ _ _ _ __
~Fine/ Penalty$ J1000 1 0 0
which includes costs, and probation fee if applicable.
~ay within 30 days of today, or enroll in time payment program BEFORE due date.
D Community Service_ _ _ _ hours by _ _ _ _ _ _ Setup Fee $_ _ _ _ _ _ Insurance Fee$ _ _ _ _ _ __
Must sign up within 7 days.
D Reimburse - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 0 Restitution - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - ~on d Exonerated, provided that any deposit shall first be applied pursuant to Idaho Code 19-2923 in satisfaction of outstanding fines, fees
and costs with any remainder to be refunded to the posting party. D Authorization from defendant to pay restitution and/or infractions from bond.
D No Contact Order, as condition of bond, terminated.
INCARCERATION ORDERED:
~ail l <t,O
days, Suspended J <i>
days, Credit
\
days, Discretionary Jail_ _ _ _days are imposed & will
be scheduled by the Adult Misdemeanor Probation Office, or Court, for violations of the terms below or on the attached addendum.
@Report to Jail 10...- )0 ,,, ::S ~ f I<', Release 10 - Js"' f ') ~ P,Y1) ,DWork Release Authorization (if you qualify).
Rsheriff's Community Labor Program in lieu of Jail (if you qualify)
G hours by \-0 ...-":r).,, ) '3>
Must sign up within 7 days.
Follow the Labor Program schedule and policies.
- - --...

J

I

D _ _ _ _ _ _ _-=----------------,=---------=--:---:--t-t------:--t.-..------..~

DRIVING PRIVILEGES SUSPENDED 5_0
days commencing
,.. ~ .,.,
C('._
REINSTATEMENT OF DRIVING PRIVILEGES MUST BE ACCOMPLISHED before you can drive. Apply to DRIVER'S SERVICES, .0. Box 7129,
Boise, ID 83707-1129.
D Temporary Driving Privileges Granted commencing
µ
N
,
.
To, from and for work purposes / required medical care / cou ordered alcohol program / community service. Must carry proof of work
schedule and liability insurance at all times. Not valid if insurance expires.
PROBATION ORDERED FOR
WO YEAR(S) ON THE FOLLOWING CONDITIONS:
D Supervised - See Addendum
-r:s;violate no federal, state or local laws more serious than an infraction.
Rcommit no similar offenses.
~aintain liability insurance on any vehicle that you drive.
~o not operate a motor vehicle with any alcohol or controlled substances in your bloodstream.
5crou must submit to any blood alcohol concentration test requested of you, with reasonable cause, by a peace officer.
l~
D Obtain a Substance A
ttery Evaluation, and f.'le proof of evaluation, within _ _ _ _ days.
C::.,~
&Enroll in & complete
,. ,
program. File proof of completion wjthin
--! 0 days.
e {) V\C!... • 181 Notify the court, in writing, of any address change within 1Odays. Agrees to accephuture service by mail at the last known address.
D Interlock ignition device required on vehicle for_ _ _ _ year(s). To be installed per attached addendum.
D Other _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

"\ l " "

-r

Cl

THE SUSPENDED PENALTIES ARE SUBJECT TO YOUR COMPLIANCE WITH ALL
THE DEFENDANT HAS THE RIGHT TO APPEAL
THIS JUDGMENT WITHIN 42 DAYS
Copies To:
Def. _ _ _ _ _ _ Def.Atty. _ _ _ _ _ _ [] Pros. _ _ _ __
JESSE
RIENDEAU
41982
faxCARL
446-1307
(re:NCO)[ ] Agency_ _ _fax,_ _ _ _
,
[ ] KCSO RECORDS
Date _ _ _ _ _ Deputy Clerk _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
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COUNTY OF KOOTENAIJSS

Jay Logsdon, Deputy Public Defender
The Law Office of the Public Defender Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83 816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759

FILED:
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

)
)
)
)
)
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff/
Respondent,

V.
JESSE CARL RIENDEAU,

Defendant/
Appellant.

CASE NUMBER

CR-13-0005363
Misd

NOTICE OF APPEAL

TO: THE ABOVE NAMED RESPONDENT, STATE OF IDAHO, AND THE CLERK OF
THE ABOVE ENTITLED COURT:
1.

The above named Appellant hereby appeals against the above named Respondent, the

State of Idaho, to the District Court of the First Judicial District of the State of Idaho, in and fo~ the
County of Kootenai, the Judgment and Sentence entered in the Magistrate's Division of said District
Court in the above entitled matter on or about August 8, 2013, the Honorable Barry Watson,
Magistrate, presiding. Said Judgment and Sentence are based on the Conditional Guilty Plea entered
pursuant to I.C.R. 1 l(a)(2) on June 21, 2013.
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2.

That the party has a right to appeal to the Kootenai County District Court, and the

judgment described in paragraph one above is an appealable order under and pursuant to Idaho
Criminal Rule 54.l(a).
3.

That this appeal is taken upon matters of law and fact.

4.

A preliminary statement of the issues on appeal, which the appellant then intends to

assert in the appeal, provided any such list of issues on appeal shall not prevent the appellant from
asserting other issues on appeal, is/are:
(a)

Did the Magistrate Court err in denying the defendant's Motion to Suppress the stop?

(b)

Did the Magistrate Court err in denying the defendant's Motion in Limine?

(c)

Did the Magistrate Court err in denying the defendant's Motion to Suppress the breath

5.

No portion of the record is sealed at this time.

6.

Reporter's Transcript.

test?

Pursuant to I.C.R. 54.6(a) and I.AR. 25(a) and (c)(5)

as they apply to this appeal under I.C.R. 54.7(d), Appellant requests the preparation of the entire
reporter's transcript of the motions hearings on May 10, 2013, May 20, 2013 and May 24, 2013. The
proceedings were digitally recorded by the Clerk, and the recording is in the possession of the Clerk.
7.

Clerk's Record.

The appellant requests the standard clerk's record pursuant to

I.C.R. 54.8. The appellant requests the following documents to be included in the clerk's record
pursuant to I.C.R. 54.18 and I.AR. 28(c), in addition to those automatically included under I.C.R.
54.8:
(a)

Any exhibits.

(b)

A copy of the defendant's Supplemental Material for Motion in Limine and Motion

for Judicial Notice and attachments including copies of the standard operating procedures and manual.
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7.

I certify:

(a)

A copy of this Notice of Appeal has been served upon the court reporter

(transcriptionist).
(b)

The Appellant is exempt from paying the estimated transcript fee because the

Appellant is an indigent who is represented by the Office of the Kootenai County Public Defender.
(c)

The Appellant is exempt from paying the filing fee because the Appellant is an

indigent who is represented by the Office of the Kootenai County Public Defender.
(d)

The Appellant is exempt from paying the estimated fee for the preparation of the

record because the Appellant is an indigent who is represented by the Office of the

Kootenai

County Public Defender.
(e)

Service has been made upon all parties required to be served pursuant to Idaho

Criminal Rule 54.4, to wit: the Coeur d'Alene Deputy City Attorney.

DATED this

\l{

day of August, 2013.
THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY

BY:
DEPUTY PUBLIC DEFENDER
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I have this / (.p day of August, 2013, served a true and
correct copy of the attached NOTICE OF APPEAL via interoffice mail or as otherwise indicated upon
the parties as follows:
Coeur d'Alene City Prosecutor via
Fax 208-769-2326
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STATEMENT OF THE CASE

A.

Nature of the Case
This is an appeal from a conditional plea under I.C.R 11. The state alleged that the

defendant had driven under the influence. The defendant moved to suppress the seizure of his
person by the officer for lack of reasonable, articuable suspicion that he had or was breaking the
law. The defendant further moved to suppress the results of a breath test on the basis of a
vi9lation of the constitution's prohibition on warrantless searches, but the Magistrate Court
found that the defendant's consent, provided after being told the consequences of a refusal, was
not invalid. Finally, the defendant then moved for the breath test result to be excluded at trial
because the state was in violation of J.C. § I 8-8004(4). At a later hearing, the Court found that
the Standard Operating Procedures were reliable: The Court also found there was nothing wrong
with the way the standards were adopted. The Court also found that the defendant was only
stopped after the officer had reasonable and articuable suspicion to believe he had driven under
the influence.
The defendant then entered a conditional plea of guilty while reserving his right to appeal
the Court's rulings and the Court found his guilty. The defendant now appeals the judgment.
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Course of Proceedings & Statement of Pacts
Coeur d'Alene Police Officer Rios stopped the defendant Jesse Riendeau as he walked

from his driveway to his front door on May 10, 2013. Tr. p. 5, L. 20-25, p. 32, L. 1-4. Later that
evening the officer arrested the defendant and cited him with driving under the influence. Tr. p.
23, L. 7-10.
On May 10, 2013, the defendant appeared before the Magistrate Court and moved to
suppress the officer's stop of his person, the results of a breath test, and to exclude the results of
the breath test on the grounds that the foundation for their admission was in violation of I.C. §§
18-8004(4) and 18-8002A. Tr. p. 1, L. 1-20. The Court heard Officer Rios testify. Tr. p. 5. The
parties stipulated to three videos which were entered as state's exhibits 1, 2, and 3. The
defendant entered the ALS form the officer read to the defendant as defendant's exhibit A.
Exhibit 3 shows at the 0:00 minute mark the officer's original contact with the defendant, asking
him in an accusatory tone if he knows why he is being contacted, whether he's had anything to
drink, and then requests the defendant's license, which he is promptly given, as the officer
continues to talk to the defendant about driving in the bike lane.
The Court heard argument as to whether a warrant was required to do a breath test and
whether the consent provided after hearing the ALS form was valid. The Court found:
THE COURT: .. I'm not reading the McNeeley decision as being expanded to um, a
requirement that a person· um, you know. uh, if he's refusing a breath test that they would
-you know, I don't think the officer can force the person to blow into the machine. Um,
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and if they want a blood test or blood, draw, then they're gonna have to get a search
warrant if the person doesn't consent to that, and I'm not sure that the implied consent
law is gonna be sufficient to provide that.
Now, what I'm getting here is uh, uh, from -if I'm understanding Mr. Logsdon correctly,
he's feeling that the reading of the notice of the advisory form, Defendant's A, is kind of
almost forcing or coercing a person to take a breath test. And I'm disagreeing with that. I
don't think that's what the law says and I'm not sayin' that's what the facts say here. It
appears to me that Mr. Riendeau has a decision to make. He can blow in the device or
not. IT' s completely up to him. But if he doesn't, then there are going to be some
potential penalties. He does have the ability to request a hearing and show cause why he
didn't take the test.
Tr. p. 52, L. 12-23.
On May 20, 2013, the Court heard testimony from Jeremy Johnston of the Idaho State
Lab. Tr. p. 63.
On May 24, 2013, the Court heard argument on the Motion in Limine and the Motion to
Suppress the stop. Tr. p. 85. As to the stop, the Court found:
THE COURT: While [Officer Rios] was on Harrison Avenue he saw a vehicle
approaching him that was all the way on the right-hand side of the, you know, paved
portion of the road there over into the bike lane.
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[A]s Officer Rios testified, he saw the driver stepping out of the car. He approached and
um, then - then Mr. Riendeau um, was kind of walking towards him, looked like he had
some sort of bag of food or something with him. The officer told Mr. Riendeau why he
was contacting him, told him about the uh, perceived violation on uh, Harrison, and
noticed that Mr. Riendeau's reactions were somewhat slow, his speech was somewhat
slurred and he had some clumsy actions, and he asked Mr. Riendeau ifhe had drank any
alcohol and Mr. Riendeau said no. He asked ifhe had ingested any drugs or prescription
or whatever and he said no.
Now, the officer also indicated at some point that it was kind of windy out, and you can
actually hear the wind from time to time in the video. Initially he didn't-the officer
didn't smell any alcohol on Mr. Riendeau at first due to the wind, but then when-when

he got a little bit closer to him he - then he was able to smell some - some alcohol on
him.

I do find under the circumstances of this case here that the officer did have a reasonable
articuable suspicion to believe that Mr. Riendeau was operating the vehicle contrary to
Jaw and might - might be impaired or have some - some issue there that would justify the
further investigation and the further contact. So I would not be suppressing the evidence
based on any illegal uh, stop or prolonged contact.
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Tr. p. 93, L. 20-23, p. 94, L. 18-25, p. 95, L. 1-14, 22-25, p. 96, L. 1-4. Upon atequest for
clarification from the defendant, the Court added:

THE COURT: It - it didn't appear to me that he was um, free to leave at the - at the point
where the officer was - was havin' him take the uh - the - the - you know, the HON and
those kinds of things. And um, but I did feel that he had a reasonable, articuable
suspicion um, at - at that point. Not probable cause, but he had a reasonable, articuable
suspicion to continue the contact. But once he starts, you know, doin' the HGN and the
walk and tum and those kind of things, I don't' -I didn't find that he was really free to
leave at that point.
Tr. p. 104, L. 8-18.
The Court further found that the standard operating procedures adopted by the Idaho State
Police were "legitimate and make sure that the device is working properly and assure us the
scientific validity of the instrument." Tr. p. 103, L. 2-5.
The defendant entered a conditional plea under I.C.R. 11. The defendant timely filed a
notice of appeal under I.C.R. 54.l(a), et.seq. from the judgment of the Court.
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ISSUES ON APPEAL
I.

Whether the defendant was free to leave when the officer followed him onto his
property, called o_ut to him, and then ignored his requests to let him go inside his
home.

JI.

Whether the officer had reasonable and articuable suspicion that the defendant had
committed a crime when he stopped him on his lawn.

m.

Whether the Idaho State Police have properly promulgated rules for the
administration of breath testing.

IV.

Whether the Idaho State Police have promulgated rules that ensure accuracy as
required by LC. § 18-8002A and I.C. § 18-8004(4).

V.

. Whether the Administrative License Suspension advisory invalidates the

defendant's consent to providing a breath sample under the Fourth Amendment of
the United States Constitution and Article I § 17 of the Idaho Constitution.

ARGUMENT
I.
A.

Introduction
The Constitution denies the agents of the state the ability to seize citizens such that they

are not free to walk away unless the officer has reasonable, articuable suspicion that the person in
question has violated, is violating, or will violate the law. In this case, the Magistrate Court
failed to recognize that the defendant was seized when the officer confronted him as he tried to
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go inside his home. Further, the Court erroneously held that the officer had reasonable,
articuable suspicion that the defendant had operated his vehicle in violation of the law.

B.

Standard of Review
The standard of review of a suppression motion is bifurcated. When a decision on a

motion to suppress is challenged, the appellate court accepts the trial court's :findings of fact that
are supported by substantial evidence, but freely reviews the application of constitutional
principles to the facts as found. State v. Atkinson, 128 Idaho 559, 561 (Ct.App.1996). At a
suppression hearing, the power to assess the credibility of witnesses, resolve factual conflicts,
weigh evidence, and draw factual inferences is vested in the trial court. State v. Valdez~Molina,
127 Idaho 102, 106 (1995); State v. Schevers, 132 Idaho 786, 789 (Ct.App.1999).

C.

Officer Rios illegally seized the defendant.
1.
The Officer seized the defendant when he stopped him on his lawn and
asked for his driver's license.
A seizure does not occur simply because a police officer approaches an individual on the

street or other public place and asks a few questions. Florida v. Bostick, 501 U.S. 429 (1991);
Florida v. Royer, 460 U.S. 491,497 (1983). Even when officers have no basis for suspecting a

particular individual, they may generally ask the individual questions and ask to examine
identification. Florida v. Rodriguez, 469 U.S. 1 (1984); INS v. Delgado, 466 U.S. 210 (1984);
State v. Zapp, 108 Idaho 723 (Ct.App.1985). So long as police do not convey a message that

compliance with their requests is required, the encounter is deemed "consensual" and no
reasonable suspicion is required. See, e.g., Bostick, supra. A seizure occurs-and the fourth
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. amendment is implicated-·when an officer; by means of physical .force ot show of authority, has
in some way restrained a citizen's liberty. Bostick, 501 U.S. at 434; Terry v. Ohio, 392 U.S. l, 16
(1968).
The critical inquiry is whether, taking into account all of the circumstances surrounding
the encounter, "the police conduct would have communicated to a reasonable person that he was
not at liberty to ignore the police presence and go about his business." Michigan v. Chesternut,
486 U.S. 567, 569 (I 988). Further, a show of authority by an officer may require a showing of
intimidation under some circumstances to qualify as a seizure. See State v. Nelson, 134 Idaho
675, 679 (Ct.App.2000) (holding that an officer's gesture to driver to pull forward did not
amount to a seizure); see also Delgado, 466 U.S. at 215. In State v. Gutierrez, 137 Idaho 647,
651 (Ct.App.2002) the Court found a seizure in part based on the officer's "an accusatory tenor,"
indicating it was not a consensual encounter.

In this case, the Court found that the defendant was not seized until the officer had him
perform the field sobriety tests. However, at the beginning of the encounter, as can be seen on
exhibit 3, the officer requested the defendant's driver's license. Taking a defendant's driver's
license is a seizure. See State v. Osborne, 121 Idaho 520,524 (Ct.App.1991). Even prior to the
taking of the defendant's license, it was clear from the officer's tone that the defendant was not
free to leave. Thus, the seizure occurred when the officer approached and began interrogating the
defendant, or at least when the license was requested. Thus, the Magistrate Court's finding was
in error.
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The officer acted on a mere hunch.

The Fourth Amendment to the United States Constitution and Article I § 17 of the Idaho
Constitution guarantee every citizen the right to be free from unreasonable searches and seizures.

State v. Ramirez, 145 Idaho 886, 888 (Ct.App. 2008); State v. Salois, 144 Idaho 344, 347
(Ct.App. 2007); State v. Cerino, 141 Idaho 736, 737 (Ct.App. 2005). lts purpose is "to impose a
standard of 'reasonableness' upon the exercise of discretion by government officials, including
law enforcement agents, in order to 'safeguard the privacy and security of individuals against
arbitrary invasions."' Delaware v. Prouse, 440 U.S. 648, 653-54 (1979) (quoting Marshall v.

Barlows, Inc., 436 U.S. 307, 312 (1978)). When a warrantless search or seizure occurs, the
government bears the burden of proving facts necessary to establish an exception to the warrant
requirement. Coolidge v. New Hampshire, 403 U.S. 443 (1971); State v. Yeoumans, 144 Idaho
871,873 (Ct.App.2007).
The Fourth Amendment is not violated when a police officer stops a person for
investigative purposes if the officer has a reasonable and objective basis for suspecting that the
person is involved in criminal activity. Cerino, 141 Idaho at 738. There must be specific and
articuable facts which, taken together with rational inferences from those facts, reasonably
warrant the intrusion. Id The reasonableness of the officer's suspicion is evaluated based upon
the totality of the circumstances at the time of the seizure. Id

In State v. Pick, 124 Idaho 601,605 (Ct. App. 1993) the Court held that slurred speech, glassy
eyes, and admission to having imbibed an alcoholic beverage amounted to reasonable suspicion to
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believe that the defendant was under the influence.

In the case before the Court, the lower Court found that at the time the officer seized the
defendant he had seen him driving in the bike lane, followed him home, saw him step out of his
car without stumbling, that the defendant's reactions were somewhat slow, his speech was
somewhat slurred, his actions clumsy, and when asked the defendant stated he had not drank
alcohol and was not on any drug or medication. Further, the officer could not smell alcohol on
his person. These circumstances do not amount to reasonable suspicion to believe that the
defendant was driving under the influence. This took place at approximately 1:00 AM. Simply
being tired explained the "somewhat slurred" speech, clumsiness, and slow reactions. These
three indicators alone cannot provide reasonable suspicion that one is under the influence.
Further, the officer claims that driving in a bike lane is against the law, but no such law
was ever produced. The Idaho Code i~ silent on bike lanes. If there is an ordinance in the city of
Coeur d'Alene upon which the state wished to rely, it failed to produce it as required by I.C. §
50-902. See State v. Morgan, 154 Idaho 109, 294 P.3d 1121, 1123-24 (2013); State v. Doe, 146
Idaho 386 (2008).
Therefore, the officer lacked reasonable, articuable suspicion that the defendant was
engaged in criminal activity at the time he seized him. This Court should reverse the lower
Court's order denying the defendant's motion to suppress evidence gathered but for the unlawful

· seizure of his person.
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II.
A.

Introduction
The Magistrate Court erred in finding that the standard operating procedures adopted by

the Idaho State Police were legitimate and that foundation could be laid for the admission of the
breath test results.
B.

Standard of Review
An appellate court exercises free review over questions of law. Idaho v. Button, 134

Idaho 814 (Ct.App.2000); Powell v. Sellers, 130 Idaho 122, 125 (Ct. App. 1997).

C.

I.C. § 18-8004(4) requires the Idaho State Police to create a method for breath testing and
without a method ensuring extremely reliable results the results are not admissible.
LC. § 18-8004(4) states:
For purposes of this chapter; an evidentiary test for alcohol concentration shall be
based upon a formula of grams of alcohol per one hundred (100) cubic
centimeters of blood, per two hundred ten (210) liters of breath or sixty-seven (67)
milliliters of urine. Analysis of blood, urine or breath for the purpose of
determining the alcohol concentration shall be performed by a laboratory operated
by the Idaho state police or by a laboratory approved by the Idaho state police
under the provisions of approval and certification standards to be set by that
department, or by any other method approved by the Idaho state police.
Notwithstanding any other provision of law or rule of court, the results of any test
for alcohol concentration and records relating to calibration. approval,
certification or quality control performed by a laboratory operated or approved by
the Idaho state police or by any other method approved by the Idaho state police
shall be admissible in any proceeding in this state without the necessity of
producing a witness to establish the reliability of the testing procedure for
examination.

This statute must be strictly construed. As the Idaho Supreme Court in Sivak wrote
Ordinarily, we must construe a statute to give effect to all of its parts, if we can,
and not construe it in a way that makes mere surplusage of one of its provisions.
However, there is another principle of statutory construction that must be
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considered here. Criminal statutes must be strictly construed. In Thompson, the
Court said: "This principle extends not only to the elements of the substantive
crime, but also to the sanctions potentially involved."

State v. Sivak, 119 Idaho 320, 324-25 (1990); citing State v. Charboneau, 116 Idaho 29, 153
(1989); Hartley v. Miller-Stephan, 107 Idaho 688, 690 (1984) (overruled on other grounds,

Archer v. Bonners Ferry Datsun, 117 Idaho 166 (1990)); State v. Thompson, 101 Idaho 430,437
(1980); State v. Alkire, 79 Idaho 334, 338 (1957). Even if the result could be considered absurd,
Idaho statutory construction no longer considers absurdity of the result a ground for voiding or
changing a statute. Verska v. Saint Alphonsus Regional Med. Center, 151 Idaho 889, 895 (2011 ).
The strict construction rule is the rigid foundation of the rule oflaw. As the Supreme Court of
the United States found:
Decency, security, and liberty alike demand that government officials shall be
subjected to the same rules of conduct that are commands to the citizen. In a
government oflaws, existence of the government will be imperilled [sic] if it fails
to observe the law scrupulously. Our government is the potent, the omnipresent
teacher. For good or for ill, it teaches the whole people by its example. Crime is
contagious. If the government becomes a lawbreaker, it breeds contempt for law;
it invites every man to become a law unto himself; it invites anarchy. To declare
that in the administration of the criminal law the end justifies the means * * *
would bring terrible retribution. Against that pernicious doctrine this court should
resolutely set its face.

· Miranda v. Arizona, 384 U.S. 436, 479-80 (1967) quoting Olmsteadv. United States, 277 U.S.
438,485 (1928) (dissenting opinion).
l.C. § 18-8004(4) unambiguously provides that the Idaho State Police shall create a
method for the analysis of breath and that the results of breath testing and that method will be
admissible despite any other law or court rule. The Idaho Court of Appeals has previously
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considered what the result should be if the method is not faithfully complied with in State v. Bell,
115 Idaho 36 (Ct.App.1988) and its progeny. The Court in Bell held:
The pertinent language ofl.C. § 18-8004(4), in effect at the time, stated:
Analysis of blood, urine or breath for the purpose of detennining the alcohol
concentration shall be performed by a laboratory operated by the Idaho
department health and welfare or by a laboratory approved by the Idaho
department of health and welfare under the provisions of approval and
certification standards to be set by that department, .... [Emphasis added.] 00

of

FN3. "Analysis" as used in the quoted language ofl.C. § 18-8004(4) refers only
to that part of the testing procedure which must be performed in an approved
laboratory. However, a critical part of the "analysis," in a broader sense, is the
first step of collecting a sample for testing. The collection of blood, urine or
breath samples obviously will not generally be made at an approved laboratory.
Nevertheless, because collection of samples is an essential part of analysis,
Department of Health and Welfare regulations extend to that activity and, for the
collection of blood, include descriptions of the proper collection instruments,
antiseptics and chemical additives for preserving the sample in optimum condition
for testing.
The question then is whether, in the absence of an express exclusionary provision,
this language nevertheless requires exclusion of a test result where compliance
with the Health and Welfare testing requirements is not shown.
The admissibility of the result of a scientific test such as the blood-alcohol test in
I.C. § 18-8004 turns normally on a foundation which establishes the acceptability,
validity, reliability and accuracy of the test and test procedures. In the adinission
of a test result for alcohol concentration the Legislature has concluded that certain
foundational elements need not be presented at trial unless such elements are
disputed. The Legislature has acknowledged that certain tests, due to a history of
reliability and accuracy, are presumed to be valid and acceptable. This has also
been acknowledged by the courts. See State v. Hartwig, 112 Idaho 370
(Ct.App.1987) (holding that lntoximeter 3000 test result may be offered into
evidence without detailed foundation. but reliability of result may be challenged
by defendant).
The Legislature has enacted a statutory scheme which allows an expedient method
for admitting a blood-alcohol test result into evidence without the need for some
- 13 -
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expert testimony. As provided by I.C. § 18-8004(4):
Notwithstanding any other provision of law or rule of court, the results of any test
for alcohol concentration and records relating to calibration, approval,
certification or quality control performed by a laboratory operated or approved by
the Idaho department of health and welfare or by any other method approved by
health and welfare shall be admissible in any proceeding in this state without the
necessity of producing a witness to establish the reliability of the testing procedure
for examination.
When this proposed statute was presented to the Legislature the statement of
purpose accompanying the legislation explained that expert witness testimony was
an unnecessary burden on the state. Such testimony, if used merely to establish a
foundation, provided superfluous verification of a test procedure which the
Legislature believed to produce an "extremely reliable" result.
Inherent in this statutory scheme, however, is an awareness by the Legislature of
the need for uniform test procedures. An "extremely reliable" test result can only
be the product of a test procedure which from previous use is known to be capable
of producing an accurate result. This benefit is best provided by strict adherence to
a uniform procedure. This was- recog~ed by the Legislature and is apparent first,
from the statutory language which provides for the test procedure to be
determined by the Idaho Department of Health and Welfare, and second, by the
"shall" language mandating adherence to the standards set by that Department.
The acceptance by the Legislature of test procedures as designated by the Idaho
_Department of Health and Welfare does not wholly eliminate the need of
establishing foundational requirements for a test result. This is required even in
light of the legislative directive to utilize an expedient means to admit such
evidence. The adoption of the particular test procedure merely recognizes the
validity and reliability of that particular accepted test. It must still be established at
trial that those procedures which ensure the reliability and in turn the accuracy of
the test have been met. Absent such a showing, the expedient scheme adopted by
the Legislature fails to guarantee the admission of reliable evidence. Without
expert witness testimony to establish these necessary foundational elements,
compliance with the test procedure must be shown. We hold that to admit the test
result the state must provide adequate foundation evidence consisting either of
expert testimony or a showing that the test was administered in conformity with
the applicable test procedure. Of course, a test result, once admitted, still may be
attacked by the defendant. In that event, the trier of fact will determine the
ultimate weight to be given the test result.
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Id. at 37-40. The lower Court in this case seemingly broadened this holding to include the
current situation where no method exists. However, the Court in Bell was quite clear in finding
that the legislature had mandated that a method be created for breath testing. When the Idaho
State Police choose to violate this directive, it is clear that no breath test results will be
· admissible. The lack of a uniform method creates a situation where the breath test results are
unreliable, just as the existence of such a method shields that method from criticism because its
constant, rigid application maintains its credibility.
The Court of Appeals recently ruled in State v. Besaw, 306 P.3d. 219 (Idaho
Ct.App.2013) that I.C. § 18~8004(4) merely required that the method be "capable" of producing
an accurate result. The Court's ruling is in error, both in that it overruled Bell without employing
the proper test, and in that it misinterprets the legislature's requirements for the executive by
ignoring the rules of interpretation for a criminal statute. More fundamentally, no expert,
however well trained, can ensure the reliability of a breath test result done without a method.
The rule of law cannot ignore the Rules of Scientific Procedure. The laissez faire approach
currently adopted by the Idaho State Police cannot ensure reliability to a standard necessary for
LC.§ 18-8004(4) or the Fourteenth Amendment of the United States Constitution's due process
protections. This Court should find that the findings in Besaw were in error.
Further, this Court should find that the SOPs have been modified so that the word "must" has
been replaced by the word "should" in the following instances:
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1. The necessity to have the correct acceptable range limits and performance verification
standard lot number set in the instrument prior to evidentiary testing- 2.2.11 (1/15/2009) cf.
5.2.10 (1/16/2013).
2. The need to monitor the subject for fifteen minutes prior to the test to ensure there is no
alcohol being regurgitated or in the mouth. See 3.1, 3.1.5, 3.1.5.1, 3.1.5.2 (1/15/2009) cf. 6.1,
6.1.4, 6.1.4.1, 6.1.4.2 (1/16/2013).
These changes occurred between the April 23, 2012 version of the SOPs and the latest installment.
Mouth alcohol is an enormous issue with breath testing. See Caddy, Sobell, and Sobell,
Alcohol Breath Tests: Criterion Times for Avoiding Contamination by 'Mouth Alcohol', 10(6)
BEHAVIOR RESEARCH METHODS AND INSTRUMENTATION 814-18 (1978); Breath-Alchohol
Concentration May Not Always Reflect the Concentration of Alcohol in Blood. 18 J.
ANALYTICAL TOXICOLOGY 225 (July/Aug. 1994); Colorado Department of Health, 6(1 I)
Drinking/Driving L. Letter 5 (May 29, 1987); Kechagias, Jonsson, Franzen, Andersson & Jones,
Reliability of Breath-Alcohol Analysis in Individuals with Gastroesophageal Reflux Disease,
44(4) J. FORENSIC SCJS. 814 (1999); Gaylard, Sambuk & Morgan, Reductions in Breath Ethanol
Readings in Normal Male Volunteers Following Mouth Rinsing with Water at Differing
Temperatures, 22 ALCOHOL & ALCOHOLISM 113 (1987); P. Price, lntoxilyzer: A Bread Testing
Device?, 15(4) Drinking/Driving L. Letter 52 (1996) (slope detector failures); Ethanol Content of
Various Foods and Soft Drinks and their Potential for Interference with a Breath-Alcohol Test,
22 J. ANALYTICAL TOXICOLOGY 181 (May/June 1998); Michael P. Hlastala, Ph.D., Wayne J.E.
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Lamm, M.A. and James Nesci, J.D., The Slope Detector Does Not Always Detect the Presence of
Mouth Alcohol, THE CHAMPION, (National Association of Criminal Defense Lawyers), 57-60
(March 2006).
This Court should find that the removal of this requirement renders the SOPs incapable of
ensuring accuracy. Further, the history of the Idaho State Police's changes to the SOPs create an
issue of credibility. Now that the intentions of the Idaho State Police have been exposed, namely
the securing of convictions to the detriment of accurate results, this Court should not find that the
currently adopted SOPs can be considered "extremely reliable.,,
D.

This Court should decide that no method exists.
Idaho Code 1·8-8004(4) mandates that testing for alcohol concentration be done in

accordance with methods approved by the Idaho State Police. In supposed compliance with that
mandate and authority, the Idaho State Police has issued both "Standard Operating Procedures:
Breath Alcohol Testing," ("SOP" or "SOPs") (available at
http://www.isp.idaho.gov/forensics/index.html) which purports to establish procedures for the
maintenance and operation of breath testing equipment as well as training and operations
manuals ("manual" or "manuals") (also available at
http://www.isp.idaho.gov/forensics/index.html) for the various breath testing devices, including
the lntoxilyzer SOOOEN device used in this case.
The ISP, by using SOPs in the place of regulations, has made an end-run around the
requirements of the Idaho Administrative Procedures Act, specifically I.C. §§ 67-5220-:-- 67-5232
and I.D.A.P.A. 44.01. The ISP promulgated 11.03.01 .014.03, which merely states that breath
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tests shall be in conformity with standards established by the ISP. Thus, the various changes the
ISP makes to its breath testing procedures receive no public scrutiny prior to implementation,
which files in the face of what the legislature had in mind in passing LC. § 18-8004(4). Under
the statutory definition, an agency action is a rule if it (1) is a statement of general applicability
and (2) implements, interprets, or prescribes existing law. See Tomorrow's Hope, Inc. v. Idaho
Department of Health and Welfare, 124 Idaho 843, 846 (1993). The Idaho Supreme Court
considers the following characteristics of agency action indicative of a rule: (1) wide coverage,
(2) applied generally and uniformly, (3) operates only in future cases, (4) prescribes a legal
standard or directive not otherwise provided by the enabling statute, (5) expresses agency policy
not previously expressed, and (6) is an interpretation oflaw or general policy. Asarco

Incorporated v. State, 138 Idaho 719, 723 (2003). The standard operating procedures for
breathalyzer testing promulgated by the Idaho State Police easily fits this definition of a rule.
A comparison of the Idaho Supreme Court's analysis in Asarco with l.C. § 18-8004(4)
and the Idaho State Police's Standard Operating Procedures shows that the SOPs are rules that.
fall under the IDAPA.

J. The TMDL has wide coverage. The TMDL applies to all current and future
dischargers in a specific water body, in this case, the Coeur d'Alene River Basin.
Thus, the TMDL is accurately described by the trial court as applying to "a large
segment of the general public rather than an individual or narrow select group."
Asarco, 138 Idaho at 723. In this case, the SOPs apply to all breath testing that takes
place in the state of Idaho and thus to the entire driving population in the state. The scope
of the SOPs easily meets this requirement.
- 18 -
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2. The TMDL is applied generally and uniformly. While the TMDL has

characteristics that are both generally applicable and discharger specific, the
TMDL, on the whole, is more appropriately described as generally applicable.
The TMDL, in part, constitutes a numerical limit or budget for a given water
body, based on the sum of the allowable pollution from all identified point source
and nonpoint sources of pollution, as well as natural background levels of the
pollutant. I.C. § 39-3602(27); 40 CFR 130.2(i). These sums are based on
individual determinations, referred to as load allocations (LA's) and wasteload
allocations (WLA's). LA's are defined as the "portion of a receiving water's
loading capacity that is attributed either to one of its existing or future nonpoint
sources of pollution or to natural background sources." 40 CFR l 30.2(g). The
wasteload allocations (WLA's) represent the "portion of a receiving water's
loading capacity that is allocated to one of its existing or future point sources of
pollution." 40 CFR 130.2(h). The federal regulations further describe the WLA's
as "a type of water-quality based effluent limitation." Id. In addition, the EPA has
used these individualized load allocations as enforceable limits modifying the
Mining Companies' NPDES permits accordingly. Thus, focusing on the LA and
WLA determinations alone, the TMDL process appears to be discharger specific.
Nevertheless, the individual LA and WLA determinations are just a small part of
the entire TMDL process. First, the TMDL considers the LA and WLA allocations
in sum in order to determine an over-all effluent limitation budget for the
identified water body. This budget applies to all existing and future point and
nonpoint_ source dischargers in a general and uniform manner. Second, the TMDL
process outlined by Idaho statute includes the following additional qualitative and
quantitative determinations:
(1) Identification of pollutants impacting the water body;

(2) An inventory of all point and nonpoint sources of the identified pollutant ... ;
(3) An analysis of why current control strategies are not effective in assuring full
support of designated beneficial uses;
(4) A plan to monitor and evaluate progress toward water quality progress and to
ascertain when designated beneficial uses will be fully supported;
(5) Pollution control strategies for both nonpoint and point sources for reducing
those sources of pollution;
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(6) Identification of the period oftime necessary to achieve full support of
designated beneficial uses; and
(7) An adequate margin of safety to account for uncertainty.
I.C. § 39-3611. Clearly these procedures are generally and uniformly applicable
and require DEQ to focus on the waterbody as a whole, as opposed to the
individual sources of pollution. Therefore, for the above reasons, even though the
TMDL involves determinations of specific applicability, the over-all scheme
demonstrates the TMDL is more appropriately described as generally and
uniformly applicable.

Id. at 723-34. The method required by I.C. § 18-8004(4) is intended by the legislature to act as
gatekeeper for the introduction of breath test results in DUI cases. I.C. § 18-8004(4) explicitly
requires courts to allow the introduction of the breath test results as long as the method is
followed in spite of the rules of evidence. The procedures are meant to be "generally and
uniformly applicable" so as to guarantee accuracy. See Wheeler v. Idaho Transportation

Department, 148 Idaho 378, 387 (2009) (Wheeler, J. dissenting) (citing Statement of Purpose,
HB 284 (RS13389) (1987)).
3. The TMDL Operates Only in Future Cases. The TMDL operates only
prospectively and does not adjudicate past actions by the Mining Companies or
any other party.

Id. at 724. The method that the Idaho State Police must adopt is not retroactive.
4. The TMDL Prescribes a Legal Standard Not Provided by the Enabling Statute.
As described above, the TMDL constitutes a numerical limit on the total
allowable discharge in a specified waterbody. This limit is allocated between
point sources and nonpoint sources of pollution. Even ifDEQ does not intend to
enforce these limitations, and this Court is not determining whether or not it may
properly do so, EPA considers these numbers binding and has already used the
TMDL in order to reduce the discharge limits reflected in se:veral of the Mining
-20-
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Companies' NPDES permits. Thus, the TMDL in fact contains quantitative legal
standards not provided by either the Clean Water Act or the Idaho Water Quality
Act.
Id. The legislature requires the Idaho State Police to define a method. LC. § 18-8004(4). That
method creates a legal standard preventing the Court from requiring the state to provide an expert
to establish a reliable and accurate breath test. Id Therefore, the method is a legal standard not
provided by LC. § 18-8004(4).
5. The TMDL Expresses New Agency Policy. Even if the TMDL is nothing more
than a planning tool, as DEQ argues, it is an expression of agency policy not
previously addressed. This is true not only of the numerical limits contained in the
TMDL, but also the additional requirements contained in the Idaho Water Quality
Act, including (1) the analysis of why current control strategies are not effective in
assuring full support of designated beneficial uses; (2) the plan to monitor and
evaluate progress toward water quality progress and to ascertain when designated
beneficial uses will be fully supported; and (3) the identification of pollution
control strategies for both nonpoint and point sources for reducing those sources
of pollution. I.C. § 39-3611.

Id. at 724-25. The method adopted by the Idaho State Police in its Standard Operating
Procedures is policy inasmuch as it establishes requirements, parameters, and guidance for police
officers performing breath testing.
6. The TMDL Implements and Interprets Existing Law. While DEQ argues the
TMDL implements the water quality standards, which constitute a rule as opposed
to a law, the TMDL actually implements and interprets the directives contained in
both the Clean Water Act, as well as the more specific Idaho Water Quality Act.
The central problem with DEQ's argument is the state water quality standards do
not provide all of the information or direction necessary for promulgating a
TMDL. While the water quality standards serve as a basis for the TMDL
calculations, the TMDL requires much more. Under the Idaho Water Quality Act,
not only must DEQ identify the pollutants and inventory point and nonpoint
sources of pollution, the agency must also analyze why current control strategies

- 21 -

JESSE CARL RIENDEAU

41982

214 of 391

10/15/2013 TUE

8:46

FAX 4461702 KC PUBLIC DEFENDER,~, Dist. Court-file docs

~028/039

are not effective and develop new pollution control strategies for point and
nonpoint sources of pollution. LC.§ 39-3611. In addition, the Idaho Water
Quality Act requires DEQ to allocate effluent limitations among point and
nonpoint sources of pollution and develop planning processes to monitor and
evaluate progress. Id. In making these types of decisions, DEQ is working far
outside the scope of the water quality standards alone and is both implementing
law and creating policy. Thus, DEQ's argument that the TMDL implements a rule
as opposed to a law is unpersuasive.

Id Unlike in Asarco, there is no colorable argument that the Idaho State Police are not
implementing and interpreting LC.§ 18-8004(4). The legislature required the ISP to adopt a
method that would act as a guarantor of admissibility in a criminal trial, and the ISP has
acknowledged that the SOPs are its attempt to do so. See IDAPA 11.03.01.014.03.
· Further, the Court of Appeals acknowledged in Wanner v. State Dept. of Transp., 150
Idaho 164 (2011 ), that hearings held per I. C. § 18-8002A are agency action controlled by
IDAP A. It is difficult to understand how the hearings provided are agency action but the
. methods and rules required are not agency action falling under the requirements of IDAPA.
Therefore, this Court must come to the same conclusion as the Supreme Court in Asarco:

In conclusion, the district court correctly determined the establishment of the
TMDL involved "rulemaking." Furthermore, because the TMDL is properly
considered a rule, it is invalid pursuant to the IAP A.
The IAPA provides, "[a] temporary or final rule adopted and becoming effective
after July 1, 1993, is voidable unless adopted in substantial compliance with the
requirements of this chapter." LC. § 67-5231. It is undisputed that DEQ did not
comply with formal rulemaking requirements. Rather than arguing it had
substantially complied with the rulemaking requirements, DEQ argued it did not
have to do so. Thus, the district court correctly held the TMDL is void for failure
to comply with state administrative law.

Asarco, 138 Idaho at 725. The ISP's SOPs are void. As such, no method exists and the ISP has
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failed to comply with the legislature's requirements under l.C. § 18-8004(4) and 18-8002A.
Though the Court of Appeals has held that where the method is not complied with an expert may
be called to establish reliability, where no method exists at all, reliability cannot be established.

State v. Healy, 151 Idaho 734, 737 (Ct.App.2011). This is both because the legislature has fixed
the admissibility requirements for breath tests and made them conditional on the existence of a
method, and because the Court cannot find reliability exists where the agency responsible for
establishing a method refuses to do so, ostensibly to take advantage of the fact that few
defendants can afford an expert and the ISP's expert will be able to convince any court to
introduce the breath test results.
This Court should so hold and remand this case with instructions to exclude the breath
test results in this case.

III.
A.

Introduction
The Magistrate Court erred in denying the defendant's motion to suppress his breath test

because a law providing for various penalties for relying on one's constitutional rights is invalid,

as is any consent provided after being warned of those penalties.
B.

Standard of Review
An appellate court exercises free review over questions of law. Button, 134 Idaho 814;

Powell, 130 Idaho at 125.
C. A valid consent cannot be produced after the Notice of Suspension for Failure of
Evidentiary Testing has been read to a citizen without the state first obtaining a warrant.
In Missouri v. McNeely, 133 S.Ct. 1552 (U.S.Mo. 2013), the Supreme Court of the
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United States held that an officer's belief that a person is currently intoxicated and need to
conduct an evidentiary test before the alcohol in their system evaporates does not per se create
exigent circumstances that allow the officer to forego seeking a warrant.
The state ofldaho, like the other forty-nine states, has adopted what is called an implied
consent law. McNeely, supra, at 1566-67. In Idaho, implied consent means that a person who has
accepted the privilege of operating a motor vehicle upon Idaho's highways, provided that
evidentiary testing is administered by a peace officer with reasonable grounds for suspicion of
DUI, will physically consent to an evidentiary test. See State v. DeWitt, 145 Idaho 709, 712
(Ct.App.2008); LC. § 18-8002(1). Implied consent is unrelated to and occurs after the warrant
required under the Fourth Amendment to the United States Constitution and Art. I§ 17 of the
Idaho Constitution. See State v. Woolery, 116 Idaho 368, 372-374 (1989). However, because it
was erroneously held by the Idaho Supreme Court that no warrant was required in a DUI case,
the warrant issue has long been overlooked. See id.
The text of Woolery will be reproduced below for the Court's edification:
As explained by the Wisconsin Supreme Court in State v. Zielke, 137 Wis.2d 39,
403 N.W.2d 427 (1987), "the implied consent law is an important weapon in the
battle against drunk driving in this state. Neither the law, its history nor common
sense allows this court to countenance its use as a shield by the defense to prevent
constitutionally obtained evidence from being admitted at trial." 403 N.W.2d 427,
434.
The South Dakota Supreme Court ruling in State v. Buckingham, 240 N. W.2d 84
(1976), that noncompliance with the implied consent statutes rendered the blood
sample and test results inadmissible in a driving while intoxicated manslaughter
prosecution, was overruled just one year later in State v. Hartman, 256 N.W.2d
131 (S.D.1977). The court explained:
-24-
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The Buckingham decision was without the benefit of argument from the state on
the question of whether use of the "exclusionary rule" was necessary where there
is a violation of the implied consent statutes. Upon further consideration, this
court feels that it is necessary to modify the Buckingham decision .... Our
consideration of the implied consent statutes must be prefaced upon the United
States Supreme Court's decision in Schmerber v. California [citations omitted in
quote] ... The exclusionary rule is a judicially created means of protecting the
rights of citizens under the Fourth Amendment and Art. VI,§ 11 of the South
Dakota Constitution as a deterrent to unlawful police conduct. However, evidence
obtained in violation of statutory rights is not inadmissible per se unless the
statutory rights are of constitutional proportions or there exists no other method of
deterring future violations of the rights which the legislature has granted to its
citizens.

Hartman, 256 N.W.2d 131, 134-135. In holding that the results of the blood test
were admissible, the court explained that despite the fact the legislature created
a specific right of a driver to refuse to submit to a test to determine the
alcohol content of his blood, failure to comply with the procedure as set forth
in the implied consent statutes does not require suppression of the test results
as long as the testing procedure complied with the driver's constitutional
rights. [emphasis added].
The Idaho Legislature has acknowledged a driver's physical ability to refuse to
submit to an evidentiary test, but it did not create a statutory right for a driver to
withdraw his previously given consent to an evidentiary test for concentration of
alcohol, drugs or other intoxicating substances. [emphasis in original].
lnlportantly, the pre-1983 statute, I.C. § 49-352, covering implied consent to
extract blood for a blood alcohol test, stated: "If such person having been placed
under arrest and having thereafter been requested to submit to such chemical test
refuses to submit to such chemical test the test shall not be given but the
department shall suspend his license or permit to drive .... " The 1984 legislature
repealed I.C. § 49-352, the legislative precursor of§ 18-8002, and adopted§ 188002 as a part of the new chapter 80 of title 18. In addition to maintaining the pre1983 implied consent language and the 1983 deletion of the language just
discussed, this enactment added a section making it clear that a driver does not
have the right to consult with an attorney before submitting to an evidentiary test.
The state submits that the elimination of the statutory provision that the test shall
not be given if it is refused, the continued use of the pre-1983 implied consent
- 25 -
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language, the addition of a specific statutory provision making it very clear that a
driver does not have a right to consult with an attorney before submitting to the
evidentiary test, along with the statement of purpose enacted as a part of the 1983
Act, reflect the legislative "get tough" policy. This legislative "get tough" policy
did not include the creation of a statutory right for a driver to refuse to submit to
an evidentiary test requested by an officer who has reasonable cause to believe
that such driver is under the influence.
The Oregon Supreme Court in State v. Newton, 636 P.2d 393 (1981), explained
that the concept of implied consent is a statutory fiction which, at fust, appears to
be theoretically contradictory[:]
The contradiction disappears, however, when it is realized that the words
"consent" and "refusal" are not used as antonyms, because they are not used in the
same sense. "Consent" describes a legal act; "refusal" describes a physical reality.
By implying consent, the statute removes the right of a licensed driver to lawfully
refuse, but it cannot remove his or her physical power to refuse. As another court
put it:
The obvious reason for acquiescence in the refusal of such a test by a person who
as a matter of law is "deemed to have given his consent" is to avoid the violence
which would often attend forcible tests upon recalcitrant inebriates.

It is firmly established that a drunken driver has no right to resist or refuse
such a test [citations omitted in quote]. [emphasis added]. It is simply because
.such a person has the physical power to make the test impractical, and dangerous
to himself and those charged with administering it, that it is excused upon an
indication of his unwillingness .... Bush v. Bright, 264 Cal.App.2d 788, 790, 792,
71 Cal.Rptr. 123 at 125 (1968) (original emphasis).
Thus refusal as contemplated by the statute is something other than withholding of
consent because consent is legally implied. It is a refusal to comply with the
consent which has already been given as a condition of a license to drive. The
purpose of a warning of license suspension following a refusal ... is to overcome
an unsanctioned refusal by threat instead of force. It is not to reinstate a right to
choice, but rather to nonforcibly enforce the driver's previous implied consent.
636 P.2d 393 at 397-398 (original emphasis). See also State v. Hoehne, 78
Or.App. 479, 717 P.2d 237 (1986); State v. Spencer, 305 Or. 59, 750 P.2d 147
(1988); Pears v. State, 672 P.2d 903 (Alaska App.1983), rev'd on other grounds,
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698 P.2d 1198 (Alaska 1985); Wirz v. State, 517 P.2d 227 (Alaska 1978).
The Idaho Legislature has not created a statutory right to refuse to submit to an
evidentiary test to determine a driver's blood alcohol level. It is difficult to believe
that the Idaho Legislature would provide an individual with the statutory right to
prevent the state from obtaining highly relevant evidence when a law enforcement
officer has reasonable cause to believe that individual has committed a crimewhether it would be driving under the influence, vehicular manslaughter, sale of
controlled substances, or murder. If the driver's constitutional right to be free
from unreasonable searches and seizures is complied with, the state should
not be prevented from obtaining such relevant evidence as the alcohol
content of the driver's blood. [emphasis added].
To put it more succinctly, the Court found that:

[i}n Schmerber,. the United States Supreme Court recognized that
a warrantless seizure of the blood ofa driver, as long as probable
cause exists and the withdrawal of the blood is done in a
reasonable fashion, does comply with the provisions of the fourth
amendment.
Id. at 374. However, the Idaho Supreme Court was manifestly wrong in its interpretation of
Schmerber v. California, 384 U.S. 757 (1966) and has now been overruled by the United States
Supreme Court's ruling in McNeely. See McNeely, 133 S.Ct. at 1558-59. Therefore, a
warrantless evidentiary test in a DUI case is presumptively unconstitutional, and a person does
have the right to refuse to do the test unless and until a warrant has been secured or an exception
to the warrant requirement exists.
After Woolery, cases involving implied consent and the Fourth Amendment followed its
reasoning until Goerig v. State, 121 Idaho 26, 29 (Ct.App.1992) and State v. Nickerson, 132
Idaho 406 (Ct.App.1999). See State v. McCormack, 117 Idaho 1009 (1990); State v. Burris, 125
Idaho 289 (Ct.App.1994); Matter ofMcNeely, 119 Idaho 182 (Ct.App.1990). The Idaho Court of
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Appeals in Nickerson misinterpreted Woolery as follows:
Nickerson's argument that his consent to the BAC at the police station was
involuntary is of no consequence because he had impliedly consented as a matter
of law. One who drives a motor vehicle on Idaho's highways is statutorily deemed
to have consented to an evidentiary test for blood alcohol concentration. Idaho
Code § 18-8002(1) provides that "[a]ny person who drives or is in actual physical
control of a motor vehicle in this state shall be deemed to have given his consent
to evidentiary testing for concentration of alcohol" if the test is administered at the
request of a peace officer having reasonable grounds to believe that the person has
been driving under the influence of intoxicants. By terms of this statute, anyone
who accepts the privilege of operating a motor vehicle upon Idaho's highways has
thereby consented in advance to submit to a BAC test. By implying consent, the
statute removes the right of a driver to refuse an evidentiary test. Hence, although
an individual has the physical ability to prevent a test, there is no legal right to
withdraw the statutorily implied consent.
132 Idaho at 410 citing Woolery, 116 Idaho at 372; Burris, 125 Idaho at 291; Goerig 121 Idaho at
29 (Ct.App.1992) ("By implying consent, the statute removes the right of a licensed driver to
refuse to take an evidentiary. test; however, recognizing that some individuals may refuse to
comply with their previously given consent, the legislature provided an administrative process to
revoke those persons' licenses." citing Woolery, 116 Idaho at 373); McNeely, 119 Idaho at 187.
Nowhere in these opinions is there an explanation for how the Supreme Court in Woolery's
statement that no legal right exists to refuse an evidentiary test for alcohol in a DUI case and that
implied consent only dealt with the physical ability to refuse became confused for implied
consent itself taking away the legal right to refuse and a person having the physical ability to
refuse. Once the mistake was made, however, the courts cited it repeatedly until at last the
Supreme Court held it to be true in Halen v. State, 136 Idaho 829 (2002). Indeed, the Supreme
Court of Idaho even cited to Nickerson as its only authority for the concept that implied consent
- 28 -
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was consent to a Fourth Amendment search, sub silentio overruling its holding in Woolery. Id. at
833.
However, the Supreme Court's holding is manifestly wrong. The state does not have the
power to require consent to a search in violation of the Constitution to use the road. Woolery, 116
Idaho at 372 quoting Har.Iman, 256 N.W.2d at 134-135. Certainly, it would be shocking that a
state legislature could do to drivers what it cannot do to prisoners. Hudson v. Palmer, 468 U.S.
517 (1984) ("We have repeatedly held that prisons are not beyond the reach of the Constitution.
No 'iron curtain' separates one from the other."). Rather than simply state that those who choose ·
to live in general population rather than solitary impliedly consent to random shakedowns, the
Court has held that prison regulations that inhibit rights are reviewed for their reasonableness.
Turner v. Safley, 482 U.S. 78, 84-85 (1987). Once the Fourth Amendment was applied to the
.states in Mapp v. Ohio, 367 U.S. 643 (1961), one would imagine the states did not retain the
ability to simply force their citizens to give up its protections whenever they pleased. The
Court's holding would allow the state to vary the protections of the federal Constitution in a
manner that hardly seems fitting to something titled "federal." As the federal Supreme Court
stated in Virginia v. Moore, 553 U.S. 164 (2008) (footnote omitted) citing Atwater v. City of

. Lago Vista, 532 U.S. 318 (2001), Payton v. New York, 445 U.S. 573, 583-584 (1980); Boyd v.
United States, 116 U.S. 616, 624-627 (1886):
We are aware of no historical indication that those who ratified the Fourth
Amendment understood it as a redundant guarantee of whatever limits on search
and seizure legislatures might have enacted. The immediate object of the Fourth
Amendment was to prohibit the general warrants and writs of assistance that
- 29-
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English judges had employed against the colonists. That suggests, if anything,
that founding-era citizens were skeptical of using the rules for search and seizure
set by government actors as the index of reasonableness.

Incorporating state-law arrest limitations into the Constitution would produce a
constitutional regime no less vague and unpredictable than the one we rejected in
Atwater. The constitutional standard would be only as easy to apply as the
underlying state law, and state law can be complicated indeed.

To the extent that the Supreme Court ofldaho has held that the state may force its citizens to
waive their federal constitutional rights to participate in something as universal as driving, it is
manifestly wrong. The Bill of Rights is a dead letter if the government it was designed to protect
its citizens from may simply waive it on a whim .

McNeely holds that it is not reasonable to search a driver's body for signs of intoxication
absent a warrant or when an exception to the warrant requirement applies. McNeely, 133 S . Ct. at
1558-59. Therefore, the Court has reviewed the reasonableness of the warrantless evidentiary
test in DUI cases and indicated that the Constitution requires more than probable cause and the
withdrawal of blood being done in a reasonable fashion. Cf Woolery, 116 Idaho at 374. The
Constitution requires a warrant.
Further, the state may not punish a citizen for exercising or standing on their
constitutional rights. Village o/Willowbrookv. Olech, 528 U.S. 562, 564-65 (2000).

a

This Court must determine the validity of consent after person has been read the Notice
of Suspension for Failure of Evidentiary Testing (otherwise known as the ALS fonn) as it was at
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the time of this incident. This fonil is read by Idaho police to defendants and states:
I have reasonable grounds to believe that you were driving or were
in physical control of a motor vehicle while under the influence of
alcohol, drugs, or other intoxicating substances. You are required
by law to take one or more evidentiary test(s) to determine the
concentration of alcohol or presence of drugs or other intoxicating
substances in your body. After submitting to the test(s) you may,
when practical, at your own expense, have additional test(s) made
by a person of your own choosing. You do not have the right to
talk to a lawyer before taking any_evidentiary test(s) to determine
the alcohol concentration or presence of drugs or other intoxicating
substances in your body. [emphasis added].
The form goes on to list a litany of punishments that will result if a person refuses, including loss
of their driver's license and a fine. The obvious problem with this warning is that the law
requiring those tests is unconstitutional until the officer has secured a warrant or has a valid
exception to the warrant requirement. A state may not pass a law that visits penalties upon a
citizen for exercising a constitutional right. See Camara v. Municipal Court of the City And

County ofSan Francisco, 387 U.S. 523, 531-534 (1967) (striking down laws that allow for fines
when individuals refuse to consent to warrantless searches of their dwellings); Columbia Basin

Apartment Association v. City ofPasco, 268 F.2d 791, 797-798 (9th.Cir.2001) (plaintiff tenants
have standing to challenge ordinance requiring tenants to allow warrantless searches of their
homes or face eviction); Wilson v. City ofCincinnati, 346 N.E.2d 666 (Ohio 1976) (striking
down ordinance requiring seller of a house to consent to a warrantless search or face a fine
between $5 and $500 because it coerced a waiver of Fourth Amendment rights). An officer may
not threaten to do what he is not legally or constitutionally authorized to do. Bumper v. North
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Carolina, 391 U.S. 543, 548-550 (1968); State v. Smith, 144 Idaho 482, 488-89 (2007). The
policeman's threat vitiates any consent. Id.
Article I Section 17 of the Idaho Constitution affords greater protection than the Fourth
Amendment to the United States Constitution based upon the long-standingjurispritdence of the
Idaho appellate courts, the uniqueness of the State of Idaho, and the uniqueness of the Idaho
Constitution. See State v. Guzman, 122 Idaho 981,995 (1992) (not the exclusionary rule, but the
constitutional provision itself impedes fact-finding function of Court- but this is a "price the
framers anticipated and were willing to pay"); State v. Thompson, 114 Idaho 746 (1988)
(Idahoans have a higher expectation of privacy in the home); State v. LePage, 102 Idaho 387
(1981) Gudicial integrity mandates exclusionary rule); State v. Rauch, 99 Idaho 586 (1978)
(admission of illegally seized evidence itself a violation of constitution); State v. Arregui, 44
Idaho 43 (1927) (application of exclusionary rule in Idaho 34 years prior to Mapp v. Ohio, 367
U.S. 643 (1961)); State v. Cada, 129 Idaho 224 (Ct.App.1996) (Idahoans have higher expectation
of privacy in their land). Thus, the results of the breath test, because they were taken in violation
of Article i § 17, must be excluded at trial.

In this case, the defendant was read the ALS form without a warrant being secured.
Therefore, the consent given was invalid, and the results of the test should be suppressed. This
Court should reverse the denial of the Motion to Suppress the breath test and remand to allow the
defendant to withdraw his guilty plea.
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CONCLUSION
The case before this Court requires it to determine how far the state may go in violating a
citizen's rights to prove a charge of Driving under the Influence. This Court should reverse the
lower Court's denial of the defendant's motion to suppress the stop, reverse the conviction, and
dismiss this matter. If this Court does not do so, then it should reverse the lower Court's denial
of the Motion to Suppress the breath test, and/or the Motion in Limine, and remand for further
proceedings, including a requirement that the defendant be allowed to withdraw his plea.

DATED this

Il

day of October, 2013.

OFFICE OF THE KOOTENAI
COUNTY PUBLIC DEFENDER

BY:

J A k o ~ 8759
DEPUTY PUBLIC DEFENDER

CERTIFICATE OF DELIVERY
I HEREBY CERTIFY that I have this / ~ day of October, 2013, served a true and
correct copy of the attached BRIEF SUPPORTING APPEAL via interoffice mail or as otherwise

~~~ ~ I

indicated upon the parties as follows:
Coeur d'Alene Prosecutor FAX 769-2326

~~tofj
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

)
)
)
)

STATE OF IDAHO,
Plaintiff,
Vs.

CASE NO. CR 2013-5363
ORDER OF VOLUNTARY
DISQUALIFICATION

)

JESSE CARL RIENDEAU,

)
)
)
)

Defendant.
______________
)

It appearing to the court that the ends of justice would best be served by another Judge
handling the above entitled matter;
NOW THEREFORE, IT IS HEREBY ORDERED that, pursuant to CR RULE 25(d), the
undersigned is hereby disqualified from presiding further in the above entitled matter.

ENTERED this

l 1-aay of October, 2013.

Q
ORDER OF DISQUALIFICATION
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that a true and correct copy of the aforegoing ORDER was placed in
the courthouse mailing system, postage prepaid, inter office mail, or by facsimile on the _jJday
of October, 2013 to:
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FAX: 208-446-1701

~
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FAX: 208-769-2326

l~l)

~-')\
~

c?

CLIFFORD T. HAYES
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BY:
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STATE OF IDAHO,
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vs.
Jesse Carl Riendeau
1138 N 10th St
Coeur D'alene, ID 83814
Defendant.
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If>

DEPUTY

Case No: CR-2013-0005363

ORDER ASSIGNING JUDGE ON
VOLUNTARY DISQUALIFICATION

The Honorable Benjamin Simpson, being disqualified pursuant to I.C.R. 25(d) from proceeding further in the
above entitled action:
IT IS HEREBY ORDERED that the Honorable Lansing L. Haynes, of the First Judicial District of the State of
Idaho, is hereby assigned to take jurisdiction of the above entitled action for all further proceedings herein.
IT IS FURTHER ORDERED that the Clerk of the District Court of Kootenai County shall cause a copy of this
Order Assigning Judge on Disqualification to be mailed or faxed to counsel for each of the parties, or if either of the
parties are represented pro se, directly to the pro se litigant.
DATED this _ _:)_~-~,,,__ _ day of October, 2013.
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Lansing L. Haynes, Administrative District Judge
I certify that copies of this Order were served as follows:
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Interoffice Delivery
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STATE OF IDAHO,
Plaintiff,
vs.
JESSE CARL RIENDEAU,
Defendant.

)
)
)
)
)
)
)
)
)

CASE NO. CR 2013-5363
ORDER OF REASSIGNMENT

IT IS HEREBY ORDERED that the above matter is reassigned to the Honorable

John R. Stegner, Administrative District Judge for the Second Judicial District, for the
reassignment to a District Judge from the Second Judicial District for all further
proceedings. Pursuant to the Idaho Supreme Court Amended Order for Assignment of
Judges to the First Judicial District dated July 1, 2012, this reassignment shall be
considered an appointment by the Supreme Court pursuant to Idaho Rule of Civil
Procedure 40(d)(l )(iii).
DATED this

d.5

day of

[)cJ,. , 2013.
\_ CAM-,i~~ (..

I-\~ ru0

LANSING L. HAYNES
Administrative District Judge for the
First Judicial District
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Honorable Lansing L. Haynes
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Faxed: 208-769-2326
Jay Logsdon
Kootenai County Public Defender
Faxed: 208-446-1701
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,

)
)
)
)
)

Plaintiff,
vs.

JESSE CARL RIENDEAU,
Defendant.
_____________

Case No. CR-2013-5363

ORDER ASSIGNING JUDGE

)
)
)
)
)

It is ORDERED that Judge John R. Stegner, whose chambers are located in
Moscow, Idaho, is assigned to preside over all further proceedings in the above.entitled
matter.

.

DATED this

2

'ftv-

day of October 2013.

(7~0~
Jolin R. Stegner
Administrative District Judge
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CERTIFICATE OF SERVICE
I do hereby certify that a full, true, complete
and conect copy of the foregoing ORDER
ASSIGNING JUDGE was transmitted by facsimile to:
Coeur d'Alene City Prosecutor
(208) 769-2325
Jay Logsdon
Kootenai County Public Defender
(208) 446-1701
on this

d..1.__ day of October 2013.
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,
Plaintiff,
vs.

JESSE CARL RIENDEAU,
Defendant.
_______________

)
)

)
)
)
)
)
)
)
)

Case No CR-2013-5363

ORDER FIXING BRIEFING
SCHEDULE AND SETTING
ORAL ARGUMENT

)

Jesse Carl Riendeau has filed an appeal in which he seeks a review of the
Judgment and Sentence entered on August 8, 2013, by Magistrate Judge Barry
Watson. It appears, from a review of the record, that the clerk's record and reporter's

transcript were lodged with the Court and served upon counsel on September 24,
2013. No objection to the transcript having been filed, the transcript was settled on
October 16, 2013. The case was reassigned to Second District Judge John R. Stegner
and the record was filed with this Court on October 24, 2013.
Good cause appearing, IT IS ORDERED:
(1) Appellant's opening brief shall be served and filed no later than December

26, 2013;
(2) Appellee's brief shall be served and filed no later than January 16, 2013;

ORDER FIXING BRIEFING SCHEDULE AND SETTING ORAL
ARGUMENT
Page 41982
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(3) Appellant's reply brief, if any, shall be served and filed no later than
January 23, 2014;

(4) Oral argument will be heard commencing at 11:30 A.M. on February 7,

2014, at the Kootenai County Courthouse in Coem· d'Alene, Idaho.

-:;M

Dated this~ day of November 2013.

John R. Stegner
District Judge

CERTIFICATE OF SERVICE

I do hereby certify that full, true, complete, and correct copies of the foregoing
order were delivered in the following methods to:
Coeur d'Alene City Prosecutor
(208) 769-2325

Jay Logdson
Kootenai County Public Defender's Office
P.O. Box 9000

Coeur d'Alene, Idaho 83816

[ ] U.S. Mail
[ ] Overnight Mail
~ a x - '7~4-:23;2~
[ ] Hand Delivery
[ ] U.S. Mail
[ ] Overnight Mail
~ Fax __, t..rl/~
[ ] Hand Delivery

.

- I-? 0

1.

On this~ day of November 201
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Page 41982
2
JESSE
CARL RIENDEAU

236 of 391

JAN. 16. 2014 2:57PM

CD' "rosecut ing Attorneys Off ice

CITY ATTORNEY'S OFFICE
710 E. MULLAN AVENUE--PROS
COEUR D'ALENE, IDAHO 83814
TELEPHONE: (208) 769-2323

NO. 5051

P. 1/15

Lui~ JAN 16 PH 3: 14
Ct£RK DISTRICT COURT

~~£
./
·.

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,

)
CASE NO. CR-2013-0005363

)

vs.

Plaintiff-Respondent, )
)
)
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)

JESSE CARL RIENDEAU,

)
)
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STATEMENT OF THE CASE
(i)
Nature ofthe Case
This is an appeal from the magistrate's denial of Defendant Riendeau's several motions to
suppress and in limine.

(ii)
Course ofProceedings Below
Jesse Riendeau was charged by uniform citation with driving under the influence on March
31, 2013. He pled not guilty and requested trial by jury. He filed several pre-trial motions to
suppress and in limine. These motions were heard on May 10 and May 20, 2013. In addition to
testimony ofthe arresting officer on May 10 and of an ISP forensic scientist on May 20, documents
and video recordings were also admitted into evidence. On May 10 the magistrate made some
findings. On May 24, 2013, the magistrate heard argument on the motions and announced his
decision denying all of them. Riendeau subsequently entered a conditional guilty plea to the DUI
charge, preserving his right to appeal the denials of his pre-trial motions. This appeal was timely
filed.

(iii)
Statement ofFacts
Coeur d'Alene Police Officer Mario Rios was on duty on March 31, 2013. Tr p. 7, LL.
22-24. He was driving westbound on Harrison Avenue. Tr p. 8, L. 17. He saw a vehicle
approaching from the opposite direction and noticed it was way over in the bike lane. Tr p. 8, L.
22-p. 9, L. 1. The oncoming vehicle was far over in the bike lane, near the curb. Tr p. 9, LL. 7-10.
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Rios's police car video, admitted as Plaintiff's Exhibit 2, when paused at approximately 51
seconds into it, shows just how far over the oncoming vehicle was.
After the eastbound vehicle passed, Rios turned his police car around and followed it. Tr p.
11, LL. 1-4. By the time Rios caught up to the vehicle, its driver (who was subsequently
identified as Defendant Riendeau) had stopped on his own volition and was getting out of his
vehicle. Tr p. 12, LL. 4-6. Rios did not activate his patrol car's overhead lights and he did not
park so as to block Riendeau's vehicle. Tr p. 12, LL. 7-13.
Riendeau stepped out of his vehicle and approached Officer Rios, talking to Rios as he did.
Tr p. 12, LL. 17-21. Rios at once noticed Riendeau was "very slow in his reaction .... his speech
was slurred .... he was fiddling with his food .... he was almost clumsy with the way he was movin'
with his food." Tr p. 13, LL. 5-8. At that point Rios did not detect an odor of alcoholic beverage,
but "it was very windy that night," Tr p. 38, LL. 11-12, which wind was audible on the video, Tr
p.95, LL. 9-10, and Riendeau "was wearing an overwhelming cologne." Tr p. 38, LL. 12-13.
At approximately 2:10 into the patrol car video, Rios asked Riendeau for his driver's
license. Riendeau complied with that request.
Riendeau denied he had consumed any alcoholic beverages or taken any drugs, but based
on what Rios had observed up to that point---"the lethargic movements, the slurred speech, and the
driving pattern," Tr p. 14, LL. 16-18---Rios asked him to submit to standard field sobriety tests.
Riendeau complied with that request. Tr p. 15, L. 14-p. 23, L. 6. At the conclusion of the tests,
Rios arrested Riendeau. Tr p. 23, LL. 8-9.
Rios transported Riendeau to the Kootenai County Safety Building, otherwise known as
the jail. Following the preliminary matters conducted by jail staff, Tr p. 23, L. 18-p. 24, L. 7, Rios
commenced the process for offering Riendeau a breath test. This process included checking
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Riendeau's mouth and determining it was clear of foreign substances, Tr. p. 24, L. 24-p. 25, L. 2,
instructing him "don't belch, burp, vomit, ... anything from [his] ... stomach, Tr p. 24, LL. 5-7, and
observing him for a 15-minute observation period, Tr p. 24, LL. 10-17. Rios also read the license
suspension advisory form to Riendeau, Tr p. 25, L. 23-p. 26, L. 9.
When that process was completed, Rios went through the steps to offer Riendeau a breath
test on the Intoxilyzer, Tr p. 27, L. 5-p. 30, L. 20. Rios then asked Riendeau to submit to the
breath test. Tr p. 30, LL. 21-23. Riendeau complied with that request. Tr p. 24, LL. 24-25.
While the officer's testimony clearly misplaced the decimal point in the breath test results
produced by Riendeau, Tr p. 31, L. 13, the magistrate concluded after viewing the video of the
breath testing procedure thatthe results were .17 and .18, Tr p 99, L. 18.
ISSUES PRESENTED ON APPEAL
On page 6 of his "BRIEF SUPPORTING APPEAL," Mr. Riendeau sets out the following

five issues:
I.

Whether the defendant was free to leave when the officer followed him onto his
property, called out to him, and then ignored his requests to let him go inside his
home.

II.

Whether the officer had reasonable and articulable suspicion that the defendant had
committed a crime when he stopped him on his lawn.

Ill.

Whether the Idaho State Police have properly promulgated rules for the
administration of breath testing.

IV.

Whether the Idaho State Police have promulgated rules that ensure accuracy as
required by I. C. § l 8-8002A and I. C. §18-8004(4).
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Whether the Administrative License Suspension advisory invalidates the
defendant's consent to providing a breath sample under the Fourth Amendment of
the United States Constitution and Article I §17 of the Idaho Constitution.

ARGUMENT
For reasons not clear to the State, despite enumeratingfive issues in the Issues on
· Appeal section of his brief, Mr. Riendeau in his Argument section divides matters into three
segments that are indicated by Roman numerals I, II, and III. As best as State can ascertain,
Riendeau's Argument I addresses both his Issues I and II. Similarly, it appears his Argument II
subsumes his Issues III and IV. It logically (albeit perplexingly) follows then that his Argument
III takes up his Issue V. However, the exact assertions he makes in these Argument segments are
phrased somewhat differently than their apparent corresponding Issues, so Respondent State
cannot be certain just how Riendeau's arguments correlate with his issues.
State surmises the following pairs of issues and arguments were intended by Appellant to
be equivalents.
Issue I, "Whether the defendant was free to leave when the officer followed him onto his
property, called out to him, and then ignored his requests to let him go inside his house,"
apparently corresponds to Argument IC 1, "The Officer seized the defendant when he stopped him
on his lawn and asked for his driver's license."
Similarly, Issue II, "Whether the officer had reasonable and articulable suspicion that the
defendant had committed a crime when he stopped him on his lawn," appears linked to Argument
I C 2, "The officer acted on a mere hunch."
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Issue III, "Whether the Idaho State Police have properly promulgated rules for the
administration of breath testing," seems to cover the same ground as Argument II C, "LC. §
18-8004(4) requires the Idaho State Police to create a method for breath testing and without a
method ensuring extremely reliable results the results are not admissible."
Issue IV, "Whether the Idaho State Police have promulgated rules that ensure accuracy as
required by LC.§ 18-8002A and I.C. § 18-8004(4) apparently corresponds with Argument II D,
"This Court should decide that no method exists."
Finally, then, Issue V, "Whether the Administrative License Suspension advisory
invalidates the defendant's consent to providing a breath sample under the Fourth Amendment of
the United States Constitution and Article I § 17 of the Idaho Constitution," meshes with
Argument III C, "A valid consent cannot be produced after the Notice of Suspension for Failure of
Evidentiary Testing has been read to a citizen without the state first obtaining a warrant."
This naturally makes how to respond to Riendeau's issues and arguments problematic.
Should State respond to the five issues as set out in the Issues section of Riendeau' s Brief
Supporting Appeal, or to the differently-worded assertions stated within the three sections of his
Argument portion of his brief? Faced with that choice, State will respond to what it perceives
actually are the issues Riendeau raises on appeal.

I. DEFENDANT WAS NOT DETAINED UNTIL THE OFFICER REQUESTED

DEFENDANT'S DRIVER'S LICENSE, BY WHICH TIME THERE WAS
LEGAL JUSTIFICATION FOR THE DETENTION.
No traffic stop occurred here. Riendeau had stopped his vehicle on his own. Officer
Rios never activated his patrol vehicle's overhead lights, nor did he block in the defendant's
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vehicle. When Riendeau got out of his car, he approached the officer and initiated the contact
with him.
Riendeau in his brief correctly points out that an officer taking a driver's license generally
constitutes a seizure. State v. Osborne, 121 Idaho 520, 524 (Ct. App. 1991). The magistrate had
made his findings and conclusions and denied the motions before Riendeau asked him to say at
what point the seizure occurred. Tr p. 104, LL. 3-7. Only at that point did the magistrate say
Defendant was not free to leave when the officer started the field sobriety tests. Tr p. 104, LL.
8-18. The magistrate was incorrect to indicate the detention did not occur until the start of the
field sobriety tests, but that does not invalidate his conclusion that the motion to suppress should
be denied.
The magistrate found that, at the point Rios requested Riendeau perform field sobriety
tests, there was reasonable articulable suspicion to detain Rios. A careful review of the record
shows Rios also possessed reasonable articulable suspicion at the time he asked for Riendeau's
driver's license.
Rios's request ofRiendeau's driver's license occurred at approximately two minutes and
10 seconds into the patrol car video. But as that video clearly shows, by that time the officer had
gathered a significant amount of information.

At that point, Rios had observed Riendeau driving far to the right of the travel lane of
Harrison Avenue, so far into the marked bicycle lane that his vehicle came close to the right curb.
Almost as soon as Riendeau got out of his vehicle and approached the officer, Rios noted "slow,
lethargic movements, .. .impaired speech," Tr p. 13, L. 17. He considered that in conjunction with
the driving he had observed. Even though at that point Rios did not detect an odor of alcoholic
beverage---due to a combination of strong wind and strong cologne---he drew on his training and
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experience to assess what he had observed. (Rios recounted his training to the court. Tr p. 14, L.
24-p.15,L. 8.)
At the point Rios requested Defendant's driver's license, all these observations had been

made. Using his training to assess those observations, Rios had reasonable articulable suspicion
that Riendeau had violated the law. The magistrate found--- and State maintains this finding also
applies at the point Rios requested Riendeau's driver's license---that the officer possessed
reasonable articulable suspicion that Riendeau had been driving under the influence in violation of
LC. §18-8004. Even if the Court hearing this appeal should not agree with that, State maintains
the observed driving itself provided reasonable, articulable suspicion that Riendeau had been
driving inattentively in violation ofl.C. §49-1401(3). In either situation, Rios was justified in
detaining Riendeau to investigate further.

II. THE OFFICER DID NOT ACT ON A MERE HUNCH BUT INSTEAD

HAD LEGAL JUSTIFICATION FOR THE ACTIONS HE TOOK.
In addition to the justifications for detaining Defendant that are addressed in I above, State
points out that driving in a bike lane is a violation of Coeur d'Alene Municipal Code Section
10.40.010. This was pointed out in State's argument at the May 24, 2013 hearing before the
magistrate. Tr p. 87, LL. 11-14. Appellant misreads the findings of State v. Morgan, 154 Idaho
109 (2013): Morgan does not hold that a local ordinance must be produced in evidence. Instead,
there the Idaho Supreme Court denied a motion by the prosecution to augment the record on appeal
by adding a city ordinance (in support of a heretofore unraised basis for the stop) on due process
grounds, "holding Morgan had not had a fair opportunity to present evidence with regard to the
[city ordinance]." Id. at 112. Appellant likewise misreads State v. Doe, 146 Idaho 386 (Ct. App.
2008), when he suggests a court may not take judicial notice of a local ordinance. Doe held that
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"[i]f an ordinance's existence is not reasonably in dispute because it is generally known within the
territorial jurisdiction of the trial court, or is capable of accurate and ready determination by resort
to sources whose accuracy cannot reasonably be questioned, then it may be accepted as evidence
by judicial notice." Id. at 389.
Even if the Court finds the city ordinance prohibiting driving a motor vehicle in a bike lane
was not available for the magistrate's consideration, State maintains that same driving pattern was
a violation ofl.C. §49-637, failure to maintain lane of travel. While that is an infraction, it is still
sufficient to be the basis for the requisite reasonable suspicion.

Contrary to what Riendeau

implies in his argument, reasonable suspicion need not be of criminal conduct. "A traffic stop,
which constitutes a seizure under the Fourth Amendment, must be supported by reasonable
articulable suspicion that [among other things] the vehicle is being driven contrary to traffic laws."

State v. Naccarato, 126 Idaho 10, 12 (Ct. App. 1994) (emphasis added).. There is no denying the
49-637 state code violation required no judicial notice and gave Rios reasonable articulable
suspicion to stop Riendeau: the fact no traffic stop occurred because Riendeau stopped himself in
no way vitiates this legal justification the officer had for detaining him.

III. ISP NEED NOT AND SHOULD NOT BE PROMULGATING BREATH
TESTING SOP's PURSUANT TO IAPA.
Appellant is mistaken in his claim that State v. Besaw, 155 Idaho 134 (Ct. App. 2013), is in
error. He says "it is in error, both in that it overruled Bell without employing the proper test, and
in that it misinterprets the legislature's requirements for the executive by ignoring the rules of
interpretation for a criminal statute." Brief Supporting Appeal at p. 15. But saying that does not
make it true.
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State v. Besaw is an Idaho Court of Appeals decision, good law at the time of this writing
and, as such, binding on all lower courts throughout the state.
Riendeau states that "[m]outh alcohol is an enormous issue with breath testing," Brief
Supporting Appeal, p. 16, and then proceeds to take up the better part of a page citing articles about
mouth alcohol. State does not disagree that avoidance of the misleading effects of mouth alcohol
is important for the accuracy of breath testing results. But neither at the hearings on his pre-trial
motions nor in this appeal has Riendeau presented evidence that shows the breath testing
procedures used here are not accurate. In fact, the only evidence presented on the breath testing
procedures during the motion hearings was by Jeremy Johnston, a forensic scientist with the Idaho
State Police Forensic Laboratory. Tr p. 67, L. 25-p. 81, L. 24. That evidence supported the
reliability of the breath testing procedures.

IV.

DEFENDANT

HAS

NOT

DEMONSTRATED

THE

BREATH

TESTING PROCEDURE WAS UNRELIABLE.
Defendant is also mistaken when he argues that Asarco Incorporated v. State, 138 Idaho
719 (2013) requires ISP to follow the Idaho Administrative Procedure Act (IAP A) in approving
breath testing methods. The Idaho Court of Appeals has said as much: "We conclude that IAP A
does not apply when the Idaho state police approves the methods for determining an individual's
alcohol concentration." State v. Alford, 139 Idaho 595, 597 (Ct. App. 2004). There a criminal
defendant tried to exclude breath results obtained using the Alco-Sensor III because IAP A had not
been followed. The Court inAlford considered the six "characteristics of agency action indicative
of a rule" that the Idaho Supreme Court had set out in Asarco and found at least three of those
characteristics were lacking. Id.. "The DUI statute already prescribes the legal standard limiting
an individual's alcohol concentration," the Court of Appeals points out. Alford at 598. In other
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words, the standard is already legislatively established by LC. §18-8004(4). "Idaho state police
properly carried out a statutory duty to authorize the use of certain breath testing equipment by law
enforcement agencies ... .It did not create additional legal requirements. Thus, the state was not
required to provide evidence ofldaho state police compliance with IAP A in approving the use of
the [breath testing device)." Alford at 598. The fact the breath testing device used in the instant
case was an Intoxilyzer 5000 rather than an Alco-Sensor in no way changes the legal analysis and
the legal conclusion here. ISP was not required to comply with IAP A when it promulgated the
standards for administration of breath tests.
Besides erroneously arguing that Asarco controls here when Alford clearly states it does
not, Riendeau in this argument also relies heavily on the dissent in Wheeler v. Idaho

Transportation Department, 148 Idaho 378 (Ct. App. 2009). Just as the unanimous opinion in
Besaw points out about the defendant's argument there, so too does that observation apply here:
It is problematic for Besaw's argument that the analysis from Wheeler
upon which he relies was in a dissent. By definition, it did not
command agreement from a majority of this Court. Specifically,
the majority opinion did not adopt the dissent's view that nonmandatory
standards would be tantamount to no standards at all. It is the
majority opinion in Wheeler that constitutes precedent to which this
Court must adhere under the principles of stare decisis.

State v. Besaw, 155 Idaho 134, 144 (Ct. App. 2013) (emphasis in the original).

V.

THE NOTICE OF SUSPENSION FOR FAILURE OF EVIDENTIARY
TESTING DID NOT RENDER DEFENDANT'S CONSENT TO THE
BREATH TEST INVALID.

Riendeau's final argument centers around the claims that(l)Missouri v. McNeely, 133 S.Ct.
1552 (2013) applies to breath tests to generally require a warrant for the seizure of the breath

BRIEF OF RESPONDENT: 13
JESSE CARL RIENDEAU

41982

249 of 391

JAN. 16. 2014 2:58PM

Cr'

~rosecut ing Attorneys

Off ice

NO. 5051

P. 14/15

samples and (2) notification of the civil consequences of taking and failing a breath test must
invalidate the breath test subject's consent to the test. Neither of these claims holds up under the
weight ofrelevant legal authority.

McNeely dealt with the issue of forced blood draws. This case involves a consensual
breath test. No matter how much force Riendeau may use to try to make the main finding in

McNeely fit this case, he cannot do it. The magistrate here in findings he made on May 10
addressed the McNeely argument. Tr p. 51, L. 15-p. 52, L. 11. He noted that "we don't have a
blood draw involved here. What we do have is a breath test ... .I don't think the officer can force
the person to blow into the machine." Tr p. 52, LL. 1-6.

In his findings on May 24 the magistrate did "not find that there [was] any coercion of Mr.
Riendeau to take the test." Tr p. 98, LL. 8-9. He did not find that "indicating to somebody that if
they don't take the test their license is going be suspended or a civil penalty will be imposed or
anything, I don't find that that is ... coercion." Tr p. 98, LL. 10-13.
While McNeely concerned forced blood draws, nonetheless it provided some indication of
the effect of implied consent laws:
States have a broad range oflegal tools to enforce their drunk-driving laws
and to secure BAC evidence without undertaking warrantless nonconsensual
blood draws. For example, all 50 States have adopted implied consent
laws that require motorists, as a condition of operating a motor vehicle within
the State, to consent to BAC testing if they are arrested or otherwise
detained on suspicion of a drunk-driving offense ... Such laws impose
significant consequences when a motorist withdraws consent; typically
the motorist's driver's license is immediately suspended or revoked, and most
States allow the motorist's refusal to take a BAC test to be used against him
in a subsequent criminal prosecution.

Missouri v. McNeely, 133 S.Ct. 1552, 1566 (2013).
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And in doing so, McNeely clearly seems to be upholding these implied consent laws and the
penalties for withdrawing that consent. The notification of those consequences allows a motorist
to make an informed decision on whether to consent to and take the offered test and be subject to
the consequences of that or to withdraw consent and suffer the consequences of that wthdrawal.
Most decisions a person makes have choices, and most choices have consequences. Consent is not
invalidated merely because withdrawal of the consent has consequences. Once again Mr.
Riendeau seems to be misinterpreting part of a court decision while ignoring, in this instance,
another part of the same court decision that does not support his position.

CONCLUSION
Based on the foregoing argument and authorities, State respectfully requests that this Court
uphold the magistrate's denial of all of Respondent's pre-trial motions to suppress and in limine.

DATED this 16th day of January, 2014.

~~
ROY GOWEY, ATTORNEY FOR RESPONDENT
CERTIFICATE OF MAILING/SERVICE
I HEREBY CERTIFY that I mailed/delivered a true and correct copy of the foregoing
Brief of Respondent, by regular U.S. Mail, postage prepaid or by Interoffice Mail at the
Kootenai County Courthouse or by facsimile transmission to:
JAY LOGSDON
Deputy Public Defender
400 Northwest Blvd
Coeur d'Alene, Idaho 83814
(208) 446-1700
FAX: (208) 446-1701
this_ day ofNovember, 2011.
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ISSUES PRESENTED
I.

Whether the defendant was free to leave when the officer followed him onto his
property, called out to him, and then ignored his requests to let him go inside his
home.

II.

Whether the officer had reasonable and articuable suspicion that the defendant had
committed a crime when he stopped him on his lawn.

III.

Whether the Idaho State Police have properly promulgated rules for the
administration of breath testing.

IV.

Whether the Idaho State Police have promulgated rules that ensure accuracy as
required by LC.§ 18-8002A and LC.§ 18-8004(4).

V.

Whether the Administrative License Suspension advisory invalidates the
defendant's consent to providing a breath sample under the Fourth Amendment of
the United States Constitution and Article I § 17 of the Idaho Constitution.
ARGUMENT

I.
The state contends in its brief that the defendant originally approached the officer of his
own volition. Thus, the state contends that after a reasonable person has been followed for miles
by a police car and has arrived at home to find the officer stopping at their home and getting out
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and walking onto their property, and the officer speaks first in an accusatory tone, that no seizure
occurs because the reasonable man was apparently affable at 2:00 AM and wanted company.
It is not unusual for the state to argue that the reasonable man indulges the police at every
opportunity. However, it is unusual for courts to accept the absurdity the state is forced to
present. In US. v. Robertson, 736 F.3d 677, 680-81 (4th Cir.2013), the Court ruled that:
This case turns on the difference between voluntary consent to a request versus
begrudging submission to a command. Here, Mr. Robertson's behavior was the
latter. The area around the bus shelter was dominated by police officers. See US.
v. Lattimore, 87 F .3d 64 7, 650 (4th Cir.1996) (citing number of officers present as
a factor weighing against consent). There were three patrol cars and five
uniformed officers with holstered weapons. Before the encounter, Mr. Robertson
observed every other individual in the bus shelter get "handled by" the other
police officers. (J.A. 46.) As these individuals were being dealt with, yet another
officer approached the bus shelter and focused on Mr. Robertson.
The officer's questioning was immediately accusatory: Officer Welch's first
question was whether Mr. Robertson had anything illegal on him. See US. v. Elie,
111 F.3d 1135, 1145 (4th Cir.1997) (arguing that friendly conversation rather than
accusatory questions militates towards consent). When Mr. Robertson responded
with silence, the officer waved Mr. Robertson forward and asked to conduct a
search. Mr. Robertson's exit was blocked by Officer Welch, who never informed
Mr. Robertson that he had the right to refuse the search. See Lattimore, 87 F.3d at
650 (citing individual's knowledge of a right to refuse a search as relevant to a
consent finding). Officer Welch's initial, accusatory question, combined with the
police-dominated atmosphere, clearly communicated to Mr. Robertson that he was
not free to leave or to refuse Officer Welch's request to conduct a search. Mr.
Robertson's only options were to submit to the search peacefully or resist
violently. Mr. Robertson chose the sensible route. See United States v. Albrektsen,
151 F.3d 951 (9th Cir.1998) ( "[Defendant] was forced to move so that the
entering officers would not knock him down. Consent that is not.") (internal
quotations omitted).
Further, the police interaction in this case lacks factors that indicate consent. In
United States v. Elie, involving a search of the defendant's hotel room, we found it
highly relevant that the defendant repeatedly asked the police to search and secure
-2-
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the items in his hotel room. 111 F.3d 1135, 1145 (4th Cir.1997). Similarly, in
LattimoreL the defendant gave verbal consent and also signed a written consent
form after the police officer carefully explained that he wanted to search the
defendant's car. 87 F.3d at 649-50. In this case, meanwhile, Mr. Robertson never
gave verbal or written consent; he merely surrendered to a police officer's
command. Further, in both Elie and LattimoreL the interactions between the police
and the defendants occurred in broad daylight and were characterized by relaxed,
friendly conversation between the two sides. See Elie, 111 F.3d at 1145 ("nothing
in the record indicates an environment that was coercive or intimidating. In fact,
Elie engaged the officers in friendly conversation"); Lattimore, 87 F.3d at 651 ("at
no time did the officer use force or a threat of force to coerce Lattimore's consent.
In fact, the two men engaged in friendly conversation"). The situation here,
meanwhile, lacks those indicia of consent. Officer Welch's initial question was
accusatory and was met with cold silence. Officer Welch never received verbal or
written consent. Mr. Robertson's behavior was not a clear-eyed, voluntary
invitation to be searched; it was a begrudging surrender to Officer Welch's order.
In sum, the facts as presented by Officer Welch are not enough for the government
to demonstrate valid consent. Surrounded by police officers, Mr. Robertson
watched as every individual in a bus shelter next to him was handled by the
police. Soon thereafter, Mr. Robertson was confronted by a police officer who
immediately sought to verify whether Mr. Robertson was carrying anything illegal
before waving him forward. Given these facts, we are compelled to conclude that
the government has failed to meet its burden of demonstrating consent.
Accordingly, we reverse the district court's refusal to suppress evidence.

The Court in Robertson was dealing with a consent to search rather than a consensual contact,
but the rationale remains the same. Though the defendant in this case was not surrounded by
police at a bus station, he had been followed home, first in his vehicle, then on foot. The officer
began the contact with confrontation. For the Court to find that this was simply consensual
contact at 2:00 AM on a man's front lawn would strain both credulity and the protections
embodied in Article I§ 17 and the Fourth Amendment to their breaking point.
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The state goes on to rely on the "driving pattern" exhibited by the defendant to justify the
seizure. There was no pattern, however, but simply testimony that the defendant was driving in
the "bike lane" at 2:00 AM. Tr. p. 8, L. 22-25, p. 9. L.1. A claim that such driving violates I.C.
§ 49-637 simply begs the question of whether or not the defendant was in his lane. Lines can be

painted on the ground far easier than laws can be passed. One must imagine that bike lanes are
driven in rather consistently assuming they run along a lane meant for a car and thus block
ingress and egress from the road. Noting simply that the defendant had a few tires on the other
side of a line painted in the road at 2:00 in the morning, without more, does not make for a
reasonable seizure.
The state also addresses the issue of its alleged ordinance pertaining to "bike lanes." It is
not clear from the state's refutations of the defendant's interpretation of various decisions that it
actually disagrees with the contention that the court cannot base its ruling on an ordinance that
was never provided to the court. Certainly it would be difficult for the court to take judicial
notice of something it did not have a copy of. Even now, defense counsel notes that there is no
record of what Coeur d'Alene Municipal Code Section 10.40.010 actually says. Thus, even if the
state were to be correct that the judicial branch has the power to override a legislative mandate in
LC. § 50-902, it would not change the fact that the record in this case does not support the state's
argument that the officer had reasonable and articuable suspicion, as he trailed after the
defendant and stopped him on his lawn, of any law whatever that the defendant had or was
breaking.
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II.
The state next argues that there is no evidence to show the breath testing procedure used
in this case was not accurate. The state also notes the various articles offered and admits that
mouth alcohol is detrimental to the accuracy of breath testing results. The state further relies on
Mr. Johnston's testimony that the procedures adopted are able to ensure accuracy, who testified
that mouth alcohol is controlled for by a .02 agreement between the two samples taken. And yet,
every article provided states that this is not enough. In fact, the state's expert and author of the
procedure admitted that his reason for changing that procedure was to protect the result from
attacks by defense counsel due to the "subjectivity" of whether a person causes alcohol to return
to their mouth. Tr. p. 71, L.18-25, p. 72, L. 1-5. Such a crude understanding of the word
subjective hardly seems fitting for a scientific test, and rewriting rules mandated to ensure
reliability by the legislature to instead ensure convictions is hardly fitting for a governmental
agency.
Moreover, the state contends that the holding in State v. Besaw, 155 Idaho 134
(Ct.App.2013) is controlling. To the extent that the Court of Appeals has ruled that to find I.C.
§§ 18-8002A and 18-8004 were violated the defense has the burden to prove that the method

cannot produce a reliable result, that is true. That ruling was manifestly wrong, both in terms of
the burden it created in defiance of the law and on whom it placed that burden, and this Court
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may so find, even while constrained by that precedent to follow it.
The state then argues that IDAP A has no application to this case because in State v.
Alford, 139 Idaho 595, 597 (Ct.App.2004) the Court held that selecting a breath testing device
was not a rule. While the state does grasp that the breath testing device and the method for doing
breath tests are related to each other, the state seems to have failed to understand that what is
being discussed is the promulgation of rules. A breath testing device is very truly not a rule. It is
a machine. Adopting a machine is not adopting a rule. The act of adopting is not a rule. A list
of standard operating procedures interpreted by courts to dictate whether a breath test is reliable
enough to submit to a jury in a court of law, on the other hand, is list of rules.
III.

Finally, the state contends that the Supreme Court in Missouri v. McNeely, 133 S.Ct.
1552 (2013), upheld the validity of implied consent laws. The state so much as cites a passage
from the opinion in support. However, judicial opinions often contain writing that does not have
anything to do with the issues being decided by the court. Those passages are called dictum. See
Black's Law Dictionary (9th ed. 2009), dictum. That they are not controlling is well understood
by most attorneys. The passage cited by the state is dictum, in that the Supreme Court in
McNeely was deciding the issue of whether the dissipation of alcohol in the blood was an exigent
circumstance obviating the need for judicial review of a decision to draw blood by the executive.
Implied consent was not briefed for the court, its constitutionality was not questioned or argued,
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and as such, McNeely is not controlling on the question of whether implied consent laws pass
constitutional muster.
The state's other argument is that actions have consequences and therefore it is no matter
that the state has decided to inflict "civil penalties" that amount to a loss of the average Idahoan's
main source of transportation for work, pleasure, education, their children's events, etc., and a
fine in an amount that perhaps seems trivial to lawyers but is more than enough to intimidate its
ever growing indigent population. The Fourth Amendment and its corollary Article I§ 17 do
not, from the state's perspective, stop the legislature from levying painful punishments on anyone
that dares require of a member of the executive the review and consent of the judicial branch.
That this is not true seems too obvious to need to be explained. If our rights, these limitations on
government power, truly are "sacred civil jewels" for which many men and women in this
country have given their lives, the defense cannot accept that they sell for so little. See State v.

Anderson, 31 Idaho 514 (1918) (Morgan, J., dissenting) (quoting Underwood v. State, 13 Ga.
App. 206, 78 S. E. 1103 (1913)) overruled by State v. Arregui, 44 Idaho 43, 254 P. 788 (1927).
DATED this

~~

day of January, 2014.

OFFICE OF THE KOOTENAI
COUNTY PUBLIC DEFENDER

BY:

J~Gs~
DEPUTY PUBLIC DEFENDER
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appellate argument in this case, Court noted the participation of counsel by telephone
conference.
Mr. Logsdon argued on behalf of the appellant. Mr. Gowey argued on behalf of
the respondent. Mr. Logsdon argued in rebuttal. No surrebuttal.
Court took the matter under advisement, informing counsel that it would
render a written decision.
Court recessed at 12:03 P.M.
APPROVED BY:

9/4 < \ ~
JOHN R. STEGNER
DISTRICT JUDGE
Terry Odenborg
Deputy Clerk
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RIENDEAU
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,
Plaintiff-Respondent,
vs.

JESSE CARL RIENDEAU,
Defendant-Appellant.

_____________

)
)
)
)
)
)
)
)
)
)
__,)

Case No. CR-2013-5363

MEMORANDUM OPINION

On March 31, 2013, Jesse Carl Riendeau was charged with misdemeanor

Driving Under the Influence in violation of Idaho Code§ 18-8004(1)(a). Prior to
trial, Magistrate Judge Bany E. Watson denied the defendant's motion to
suppress and motion in limine. · Riendeau entered a conditional plea of guilty to
the charge and appeals from Judge Watson's decision denying his motion to

suppress and his motion in lim~ne.
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BACKGROUND
At 1:00 A.M. on March 31, 2013, Coeur d'Alene Police Officer Mario Rios
was on duty responding to a missing person call. While traveling westbound on
Harrison Avenue, Rios observed a vehicle approaching from the opposite direction
travel partly in the bicycle lane after cresting a hill. Rios turned around and
followed the vehicle, which by that time had made a right hand turn. When Rios
caught up with the vehicle, the driver had parked it in a driveway.
Rios parked his patrol car across the street from the driveway (in such a
way as to not block the vehicle's exit). At this point, the driver and defendant in
this case, Jesse Riendeau, exited his vehicle and approached Rios. Riendeau was
holding a package of food, and Rios observed that he seemed clumsy and slow, and
was slurring his speech. Rios did not observe glassy or bloodshot eyes. Rios
observed that Riendeau was wearing an "overwhelming cologne/' but did not note
the odor of alcohol.
Approximately two minutes into his encounte1· with Riendeau, Rios asked
for the defendant's driver's license, which was surrendered at that time. Riendeau
denied the consumption of alcohol or drugs prior to driving. Nevertheless, Rios
asked Riendeau to submit to field sohl'iety testing. Riendeau complied with the
request. Riendeau performed unsatisfactorily on the tests, and Rios arrested him
for DUI, providing him with an ALS advisory form explaining the consequences of
refusing to submit to evidentiary testing. A subsequent breath test, in compliance
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with the Standard Operating Procedures (SOPs) promulgated by the Idaho State
Police, revealed breath alcohol concentration in excess of the statutory limit (0.17
and 0.18).
The defense moved to suppress the breath test on two grounds: first, that
the seizure of Riendeau at the time of the req1rnst for his license was unlawful
because it was not supported by reasonable articulable suspicion; and second, that
Riendeau's consent to the breath test was constitutionally invalid because it did
not apprise him of the criminal consequences of taking and failing the BAC test.
The defense also filed a motion in limine to exclude the breath test from trial on
the grounds that the SOPs for breath testing adopted by the Idaho State Police are
so deficient as to provide no standard for the scientific reliability of alcohoi
concentration evidence.
The magistrate judge determined that Riendeau was seized at the time that
Rios requested the field sobriety tests, and that Rios had a reasonable articulable
suspicion that Riendeau was driving under the influence at that point. Thus,
there was no illegal seizure of Riendeau. The magistrate judge also determined
that Riendeau's consent was constitutionally valid. Finally, the magistrate judge
ruled that the SOPs promulgated by the Idaho State Police ensure the scientific
accuracy of the breath testing conducted in DUI investigations. As a result, the
magistrate judge denied all of the defendant's motions. The defendant entered a
conditional guilty plea and this appeal follows.
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ANALYSIS

A trial court's ruling on a motion to suppress is reviewed on a bifurcated
standard. State v. Wheeler, 149 Idaho 364, 2B3 P.3d 1286 (Ct. App. 2010).
Findings of fact supported by substantial evidence are accepted, but the reviewing
court considers the application of constitutional principles de nova. Id,, 149 Idaho
at 370, 233 P.3d at 1292. For the motion in limine, an appellate court exercises
free review over a question of law. State v. Button, 134 Idaho 814 (Ct. App. 2000).
The Fourth Amendment of the U.S. Constitution provides that the right to
be secure from unreasonable searches and seizures shall not be violated, and that
no warrants shall be issued except upon a showing of probable cause. U.S. CONST.
A.ME1'H).

IV. Article I,§ 17 of the Idaho Constitution provides similar, although

some would argue greater, protection against unreasonable searches.
In Idaho, a seizure for investigative purposes must be based upon
reasonable suspicion, derived from specific articulable facts that the person
stopped has committed or is about to commit a crime. State v. Salato, 137 Idaho
260, 264, 47 P.3d 763, 767 (Ct. App. 2001). The reasonableness of a seizure is
determined by the totality of the circumstanC€!S confronting the officer at the time.
Id., 137 Idaho at 265, 47 P.3d at 768.
The request for a driver's license may be a seizure. See State v. Osborne,
121 Idaho 520, 524, 826 P.2d 481, 485 (Ct. App. 1991). In Osborne, the Court of
Appeals determined that the request for a driver's license was a seizure because a
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person in control of a vehicle is required by law to surrender his driver's license to
law enforcement. LC.§ 49-316. Under these circumstances, the Court of Appeals
determined that the defendant "could not reasonably have believed he was 'at
liberty to ignore the police presence and go about his business."' Id. Nevertheless,
in another situation, the Idaho Supreme Court has found the request for
identification is not a seizure. State v. Nickel, 134 Idaho 610, 613, 7 P.3d 219, 222
(2000) (no seizure occurred where officer took possession of an expired driving
permit that would not allow defendant to travel upon public highways).
In other situations, the show of authority and intimidation may be sufficient
to constitute a seizure. State v. Liechty, 152 Idaho 163, 168, 267 P.3d 1278, 1283
(Ct. App. 2011). Actions constituting a seizure can include display of a weapon,
physical touching by the officer, or even the use of language or tone of voice that
indicates compliance with the officer's request is compelled. Id. (quoting U.S. v.
Mendenhall, 446 U.S. 544, 554 (1980)). HowevE~r, the critical inquiry is whether a
reasonable person would feel free to disregard the police officer, and decline the
officer's request, or otherwise terminate the encounter. Id.
Observations of slurred speech, odor of alcohol, and an admission to
consuming alcohol can justify a seizure for DUI. State v. Pick, 124 Idaho 601, 605,
861 P.2d 1266, 1270 (Ct. App. 1993). Bloodshot and dilated eyes can also be a
contributing justifying factor, though bloodshot eyes alone are not enough to
establish reasonable suspicion. State v. Grigg, 149 Idaho 361, 364, 233 P.3d 1283,
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1286 (Ct. App. 2010). Erratic driving behavior may also give rise to reasonable
suspicion required for a seizure. State v. Martinez-Gomez, 152 Idaho 775, 780, 275
P.3d 1, 6 (Ct. App. 2012).

Consent is a well-recognized exception to the Fourth Amendment
requirement for a search wa1·rant. lVheeler, 149 Idaho at 370, 233 P.3d at 1292.
Under Idaho Code § 18-8002(1), every operator of a motor vehicle in the state of
Idaho is deemed to have given consent to evidentiary testing for alcohol
concenti·ation. 1 This is commonly referred to as implied consent. Among other
provisions, the implied consent statute authorizes the imposition of a $250 penalty
and the suspension of one's driving privileges for one year for refusal to submit to
testing. LC.§ 18-8002. Both the penalty and the loss of driving privileges are
characterized as civil remedies. A driver may also be shown to freely and
voluntarily consent to an evidentiary test, such as a breath test, in light of all the
· circumstances. State v. Varie, 135 Idaho 848, 852, 26 P.3d 31, 35 (2001).
As an initial matter, both parties agree, that Riendeau was seized at the
time that Rios asked for his driver's license, and that the magistrate judge erred in
determining that the seizure occurred when the officer requested the field sobriety

1

J.C.§ 18-8002(1) states:
Any person who drives or is in physical control of a motor vehicle in this state shall
be deemed to have given his consent to evidentiary testing for concentration of
alcohol as defined in section 18-8004, Idaho Code, and to have given his consent to
evidentiary testing for the presence of drugs or other intoxicating substances,
provided that such testing is administered at the request of a peace officer havjng
reasonable grounds to believe that person has been driving or in actual physical
control of a motor vehicle in violation of the provisions of section 18-8004, Idaho
Code, or section 18-8006, Idaho Code.
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tests. However, it appears that when Riendeau surrendered his license he was no
longer in his vehicle, making Osborne inapplicable here. Upon the facts of the
case, it is unimportant to determine precisely when Riendeau was seized. What is
important is that he was seized thereby triggering a constitutional analysis of the
propriety of the seizure.
As fo1· justifying the seizure, Rios was aware of several things that

contributed toward a finding of reasonable articulable suspicion. First, Rios
observed Riendeau's vehicle traveling partly in the bicycle lane late at night. As
the State correctly notes, even if this is not a violation of state driving statutes, it
is a violation of the Coeur d'Alene municipal code. Coeur d'Alene Municipal Code
§ 10.40.010. The defense ui-ges that thiB ordinance was not properly produced, and

that it cannot be judicially noticed. However, this Court may take judicial notice
of a municipal ordinance where it is not subject to reasonable dispute because it is
either generally known within the territorial jurisdiction of the trial court, or
capable of accmate and ready determination. State v. Doe, 146 Idaho 386, 387,
195 P.3d 745, 746 (Ct. App. 2008). The defendant's arguments against considering
the municipal ordinance are inapposite; Rios could properly conclude that
Riendeau was violating the ordinance against driving in the bicycle lane.
Even if driving in the bicycle lane were not a violation of the law, it still may

be classified as erratic driving behavior that contributed to reasonable suspicion.
In conjunction with the other facts, it supports the expansion of the consensual
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encounter to field sobriety testing, along with observations of Riendeau during the
consensual contact: slurred speech and a lack of coordination. This Court cannot
conclude that the magistrate judge erred in finding reasonable suspicion. There
are articulable facts to justify the seizure und.er the totality of the circumstances
test.
The defendant argues that the magistrate judge also erred in denying the
motion in limine. The defendant suggests that the standards for breath testing
procedure established by the Idaho State Police are so deficient that they
constitute no standard at all, and therefore the results must be excluded. Over the
years, the Idaho State Police have amended the SOPs to be less stringent. In some
cases the Idaho State Police have relaxed some testing procedures fi·om
regulations saying an officer "must'' do something to saying that an officer "should"
do something. Wheeler v. Idaho Transp. Dept., 148 Idaho 378, 223 P.3d 761 (Ct.
App. 2009). In Wheeler, the Court of Appeals determined that these amendments

did not eliminate the standards required for ti~sting, since it could not be
demonstrated that the tests conducted were unreliable. Id., 148 Idaho at 386, 223
P.3d at 769. Judge Lansing dissented, arguing that a "should" standard is merely
a recommendation, and in truth, no standard at all. Id., 148 Idaho at 388, 223 P.3d
at 771. The defendant relies heavily on the l--v'heeler dissent to argue that the

Idaho State Police have abrogated their rE~sponsibility to create reliable standards
for breath testing.
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However, Judge Lansing's dissent is nothing more than that: a dissent. Its
value has been further undermined by the majority opinion in State v. Besaw, 155
Idaho 134, 306 P.3d 219 (Ct. App. 2013) (not yet paginated in Idaho Reporter). In
Besaw, the Court of Appeals rejected the notion that the SOPs were "incapable of

yielding accurate tests." Id., 155 Idaho_, :306 P.3d at 229. In discussing the
Wheeler dissent, Judge Lansing herself, writing for the majority, indicated that it

was not authoritative enough to challenge the principle of stare decisis. Id. In
light of the fact that the author of the Wheeler dissent places no value in it, the
defendant's reliance on it is misplaced.
The defendant further argues that the SOPs should be subject to the
rulemaking regulations of the Idaho Administrative Procedures Act (IDAPA). He
argues that failure to follow the rule-making requirements of IDAPA invalidates
the SOPs. In response, the State argues the applicability of State v. Alford, 139
Idaho 595, 83 P.3d 139 (Ct. App. 2004). I:n Allord, the Court of Appeals reviewed
the approval by the Idaho State Police of the Alco-Sensor III as a testing device for
breath alcohol concentration. Id., 139 Idaho at 597, 83 P.3d at 141. The Court of
Appeals concluded that IDAPA, "does not apply when the Idaho state police
approves the methods for determining an individual's alcohol concentration." Id.
The Court of Appeals utilized the analysis of Asarco Inc. v. State, 138 Idaho 719,
69 P.3d 139 (2003) in coming to that conclusion; Asarco is the same case that the
defense here attempts to utilize to show that the SOPs are subject to IDAPA.
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It should be noted that in Besaw, the Court of Appeals did recognize that

there is "troubling information about the manner in which the SOPs for breath
testing have been developed or amended ..." Besaw, 155 Idaho_, 306 P.3d at
229. However, as was noted in Besaw, the defendant here has not alleged that the
SOPs were not followed, or that there is any objective evidence that the breath test
conducted was somehow unreliable. See Besaw, 155 Idaho_, 306 P.3d at 229 n.
6. While there is some concern over the methods by which the Idaho State Police
amends the SOPs, the Court of Appeals has countenanced that process. While
Riendeau may be unable to challenge the breath test's admissibility, he still had
the opportunity at trial to attack the scientific reliability of the results. See

Wheeler, 148 Idaho at 386, 223 P.3d at 769 "[W]e conclude that the violation of a
regulation requiring that a procedure 'should' be followed .... opens the door for
the driver to attack the evidentiary test result through expert testimony or other
evidence tending to prove that the violation rendered the result unreliable."
Finally the defendant argues that his consent was unconstitutional because
he was coerced by the penalties listed on the ALS advisory form that was
presented by Rios. The ALS advisory recites t.o a driver, among other things, "You
are required by law to take one or more evidentiary test(s) to determine the
concentration of alcohol or presence of d1·ugs or other intoxicating substances in
your body." Then follows a list of civil penalti,~s that may be imposed against the
driver for refusal to undergo testing. Riendeau argues that Missouri v. McNeely,
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133 S. Ct. 1552 (2013) requires a different analysis of what warning is required
regarding his criminal case. Riendeau seems to argue that because the implied
consent advisory does not list the criminal implications of taking the test and
failing it, that it cannot be considered a knowing, intelligent, and voluntary waiver
for criminal purposes.
In McNeely, the U.S. Supreme Court noted that:
States have a broad range of legal tools to enforce their drunk-driving
laws and to secure BAC evidence without undertaking warrantless
nonconsensual blood draws. For example, all 50 States have adopted
implied consent laws that require motorists, as a condition of
operating a motor vehicle within the State, to consent to BAC testing
if they are arrested or otherwise detained on suspicion of a drunkdriving offense ....
The McNeely Court also cited South Dakota v. Neville, 459 U.S. 553 (1983).
In Neville, the U.S. Supreme Court reviewed certain aspects of South Dakota's
implied consent law. Id. The Supreme Court found that the law allowed a oneyear revocation of a driver's license for refusal to allow testing after the driver was
given an opportunity for a hearing. Id., 459 U.S. at 560. The Supreme Court then
stated succinctly: "Such penalty for refusing to take blood-alcohol test is
unquestionably legitimate, assuming appropriate procedural protections." Id. The
U.S. Supreme Court further stated in a footnote:
Even though the officers did not specifically advise respondent that
the test results could be used against him in court, no one would
seriously contend that his failure to warn would make the test results
inadmissible, had respondent chosen to submit to the test ....
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While the State did not actually warn respondent that the test results
could be used against him, we hold that such a failure to warn was
not the sort of implicit promise to forego use of evidence that would
unfairly "trick" respondent if the evidence were later offered against
him at trial. . . .

Id., 459 U.S. at 565 n. 16, 566.
Given that McNeely specifically references Neville, it does not require the
invalidation of the consent to breath test. This Court is troubled by the advisory
warning's failure to mention that the breath test administered is contemplated for
use in criminal prosecution. Were it not for the controlling precedent of South

Dakota v. Neville, this Court would find that Riendeau's consent was invalidated
by a failure to warn hiin of the criminal consequences of taking and failing the

breath test. However, this Court is constrained by the decision of the United
States Supreme Court in Neville, where the justices determined that officers need
not specifically warn a driver that alcohol test results may be used against him in
a criminal trial. Neville, .459 U.S. at 566-67. Reluctantly, this Court must
conclude that Riendeau's consent was valid, and the breath test was justified on
that basis.
As a result, the decision of the magistrate judge, denying the defendant's
motions to suppress is AFFIRMED.
Dated this ~day of March 2014.

, ,.
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~

John R. Stegner
District Judge
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CERTIFICATE OF SERVICE
I do hereby certify that full, true, complete, and correct copies of the foregoing
order were delivered to:
[
[

] U.S. Mail
] Overnight Mail
b<l_Fax - 7&&? -/{3;:z[,P
[ ] Hand Delivery

Roy Gowey

Deputy Prosecuting Attorney
710 E. Mullan Ave.
Coeur d'Alene, ID 83814

[ J U.S. Mail

Jay Logsdon
Deputy Public Defender
400 Northwest Blvd.
Coeur d'Alene, ID 83814
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Jay Logsdon, Deputy Public Defender
Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 8759
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IN THE SUPREME COURT OF THE STATE OF IDAH
STATE OF IDAHO,

)

Plaintiff,

V.

)

CASE NUMBER

)
)
)

NOTICE OF APPEAL

CR-13-0005363
Misd

)

JESSE CARL RIENDEAU,

)

)
)

Defendant.
TO: THE ABOVE NAMED RESPONDENT, STATE OF IDAHO, AND THE CLERK OF
THE ABOVE ENTITLED COURT:
1.

The above named Appellant hereby appeals against the above named Respondent, the

State of Idaho, to the Supreme Court of the State of Idaho, the Memorandum Opinion sustaining the
Judgment and Sentence entered in the Magistrate's Division of First District Court in the above
entitled matter on or about March 7, 2014, the Honorable John Stegner, District Judge, presiding. The
Memorandum Opinion affirmed the Judgment and Sentenced entered in this matter on August 8,
2013, the Honorable Barry Watson, Magistrate, presiding. Said Judgment and Sentence are based on
the Conditional Guilty Plea entered pursuant to I.C.R. l l(a)(2) on June 21, 2013.
2.

That the party has a right to appeal to the Kootenai County District Court, and the

judgment described in paragraph one above is an appealable order under and pursuant to Idaho
Appellate Rule l l(c)(IO).
3.

That this appeal is taken upon matters of law and fact.
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4.

A preliminary statement of the issues on appeal, which the appellant then intends to

assert in the appeal, provided any such list of issues on appeal shall not prevent the appellant from
asserting other issues on appeal, is/are:
(a)

Whether Idaho State Police have adopted rules for the administration of breath alcohol

testing as required by I.C. §§ 18-8004 and 18-8002A
(b)

Whether the changes to the Standard Operating Procedures for the administration of

breath alcohol testing have so weakened the credibility and scientific accuracy of those procedures as
to render them a nullity.
(c)

Whether Idaho's implied consent law violates the Fourth Amendment to the United

States Constitution and Article I § 17 of the Idaho Constitution.
5.

A portion of the record is sealed, that portion being the substance abuse evaluation.

6.

Reporter's Transcript.

A reporter's transcript of the motions hearings on May

10, 2013, May 20, 2013, and May 24, 2013, has already been prepared. The appellant would request
that they be included in the record for this appeal. Appellant requests the preparation of the entire
reporter's transcript of the oral argument held telephonically before the District Judge on February 7,
2014, pursuant to Idaho Appellate Rule 25(b).

A page estimate was not included in the register of

actions.
7.

Clerk's Record.

The appellant requests the standard clerk's record pursuant to

I.AR. 28(b)(2). The appellant requests the following documents to be included in the clerk's record,
in addition to those automatically included under I.AR. 28(b)(2):
(a)

Any exhibits.

(b)

A copy of the defendant's Supplemental Material for Motion in Limine and Motion

for Judicial Notice and attachments including copies of the standard operating procedures and manual.
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7.

I certify:

(a)

A copy of this Notice of Appeal has been served upon all court reporters from whom a

transcript is requested. The name and address of each such reporter is marked below in the Certificate
of Service;
(b)

That the appellant is exempt from paying the estimated fee for the preparation of the

record because the appellant is indigent. (Idaho Code§ 31-3220, 3 l-3220A, I.A.R. 24(e));
(c)

That there is no appellate filing fee sine this is an appeal in a criminal case (Idaho

Code§ 31-3220, 31-3220A, I.A.R. 24(e)(8));
(d)

That arrangements have been made with Kootenai County who will be responsible for

paying for the reporter's transcript, as the client is indigent, Idaho Code § 31-3220, 3 l-3220A, I.A. R.
24(e);
(e)

That service has been made upon all parties required to be served pursuant to I.A.R.

20.
DATED this

Jj_ day of March, 2014.
THE LAW OFFICE OF THE PUBLIC
DEFENDER OF KOOTENAI COUNTY

BY:

JAYkso~
DEPUTY PUBLIC DEFENDER
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this
II
day of March, 2014, served a true and
correct copy of the attached NOTICE OF APPEAL via interoffice mail or as otherwise indicated upon
the parties as follows:
X

X

City of Coeur d'Alene Prosecutor
710 E. Mullan Ave.
Coeur d'Alene, Idaho 83 814
Lawrence G. Wasden
Attorney General
P.O. Box 83720
Boise, Idaho 83720-0010

LJ
LJ

First Class Mail
Certified Mail
Facsimile (208) 769-2326

LJ
LJ

First Class Mail
Certified Mail
Facsimile (208) 854-8071

[kl

~

Court Reporter Sheryl Engler via Facsimile (866) 770-0213
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,
Plaintiff/Respondent

)
)

vs.

SUPREME COURT
CASE NUMBER
41982

)
)
)

CLERK'S CERTIFICATE

)
)

JESSE CARL RIENDEAU
Defendant/Appellant

)
)

I CINDY O'REILLY Clerk of the District Court of the First
Judicial District of the State of Idaho, in and for the County of
Kootenai, do hereby certify that the foregoing Record in this
cause was compiled and bound under my direction and is a true,
correct and complete Record of the pleadings and documents
requested by Appellate Rule 28.
I further certify that the following will be submitted as
exhibits to this Record on Appeal:
EVALUAATION LEGACY HOUSE FILED
DEFENDANT'S EXHIBIT (A 18-8002)
PLAINTIFF'S EXHIBIT (1,2 & 3 DVD'S)
IN WITNESS WHEREOF, I have hereunto set my hand and affixed
the seal of the said Court this 14TH day of MAY 2014.
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

State of Idaho
Plaintiff/Respondent

vs

JESSE CARL RIENDEAU
Defendant/Appellant

SUPREME COURT# 41982

)
)
)
)
)
)
)
)
)
)
)

CASE #CRF13-5363
CERTIFICATE OF SERVICE

I, Cindy O'Reilly, Deputy Clerk of the District Court of the First Judicial District
Of the State of Idaho, in and for the County of Kootenai, do hereby certify that I have
personally served or mailed, by United States Mail, one copy of Clerk's Record to
each of the attorneys of record in this cause as follows:
Jay Logsdon
Public Defender
PO Box 9000
Coeur d'Alene, ID 83816

Mr. Lawrence Wasden
Attorney General
State of Idaho
700 W. Jefferson
Suite 210
Boise ID 83720-0010

Attorney for Appellant

Attorney for Respondent

IN WITNESS WHEREOR, I have hereunto set my hand and affixed the seal of
Said Court this 14TH day of MAY, 2014.
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1

(Motions Hearing on May 10, 2013)

2

THE COURT:

3

UNIDENTIFIED MALE VOICE:

4

THE COURT:

How's that pronounced again?
Riendeau, okay.

5

little different.

6

go on this?

7

MR. JUDD:

8

MR. LOGSDON:

9

THE COURT:

10

2013-5363.

okay.

MR. LOGSDON:

12

motion in limine.

13

suppress, your Honor.
THE COURT:
MR. LOGSDON:

19

MR. LOGSDON:
THE COURT:
All right.

23

Mr. Judd?

25

we have two motions to suppress and a
We'd start with the motion to
okay.

And

uh, we have a motion to suppress the

Stop.
-- and a motion to suppress the breath

test results.

22

24

It's not a motion to suppress?

stop
THE COURT:

21

so we got -- Now, it's a motion

oh, there's several motions.

18

20

Mr. Judd, are you ready to

what is the scope of your motions?

16

17

It's a

Yes, sir.

11

15

so Riendeau.

we are, your Honor.

in limine, is that right?

14

Riendeau.

okay.

And uh, this was a warrantless situation,

MR. JUDD:
THE COURT:

JESSE CARL RIENDEAU

oh, and the breath test results.
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so you -- you have the burden of going
1
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1 forward.

MR. JUDD:

2

3

How would you like to proceed.
The State would stipulate to that.

First

I think we have some preliminary issues that we could

4 probably address, maybe lock down the issues here.
5

First, I have three videos that were provided to the

s

defense attorney.

7

those today.

8

MR. LOGSDON:

9

MR. JUDD:

so we've got three

THE COURT:

11

MR. LOGSDON:

THE COURT:

-- three videos.

MR. JUDD:

16

THE COURT:

May I approach?
Yeah.

And that would just be for this

hearing.

18

MR. JUDD:

Yes, your Honor.

19

THE COURT:

NO objection?

MR. LOGSDON:

20
21
22

23
24

25

so we would mark those

Plaintiff's 1, 2, and 3, and it would just --

15

17

For the purposes of this hearing,

obviously, your Honor, not for the trial.

13

14

Yeah.

Admission of those.

10

12

I don't know if he would stipulate to

No, your Honor, although I -- I think

since we're only attacking the stop of the vehicle and
then uh, the uh, taking of the breath test, I'm not so
sure that a lot of that really needs to be played, and
I --

MR. JUDD:
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1

MR. LOGSDON:

2

MR. JUDD:

3

MR. LOGSDON:

4

THE COURT:

5

MR. JUDD:

-- don't really wanna be here all day.

Agreed.
Thank you.
okay.

There's probably a two-minute portion of

6 the first video and then the -- from the State's
7 perspective, the VIEVU video doesn't need to be played at

a all, the body camera video, um, which was on the scene.
9

However, there's a separate

10

THE COURT:

which one -- which number 1s the body --

11

THE CLERK:

1 is the jail.

12

THE COURT:

1 is

13

MR. JUDD:

The jail video would be the video that we

14

would be playing.

15

today.

That would be the most relevant to

16

THE CLERK:

2 is the car.

17

THE COURT:

1 1s the jail, 2 is the car.

18

THE CLERK:

oh, but I got two videos in -- in one

19

package.

20

MR. JUDD:

21

THE COURT:

22
23

24
25

MR. JUDD:

Yeah.
Oh-oh.
The non-marked video 1s the -- or

actually they're all marked.
THE CLERK:

This one says V --

THE COURT:

VIEVU?

JESSE CARL RIENDEAU
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1

THE CLERK:

okay.

2

THE COURT:

so that's the body deal.

3

MR. JUDD:

4

THE COURT:

All right.

5

THE CLERK:

And that'll be 3, and I'll put a

And that could -- Yeah.
so would that be 3, I guess?

6 (inaudible) ...
7

THE COURT:

VIEVU.

And so -- I mean we're admitting

a that, but it's not really of any relevance to what we're
9 doin', ,s that right?
10

MR. LOGSDON:

11

MR. JUDD:

12

THE COURT:

13

MR. LOGSDON:

14

THE COURT:

Apparently, your Honor.

Not that I'm aware of, your Honor.
okay.
I'm not gonna object, but -okay.

well, it's admitted but it

15

doesn't sound like it has any relevance.

16

and 2 are the main ones.

17
18

19
20
21

22
23

24
25

so it's just 1

okay?

(Plaintiff's Exhibits 1, 2, and 3 - Admitted)
THE COURT:

Any other preliminary issues?

Stipulations, agreements (inaudible) ...
MR. JUDD:

Regarding the motions to suppress, no,

your Honor.
THE COURT:

okay.

Do you have a witness you would

like to call?
MR. JUDD:
THE COURT:

JESSE CARL RIENDEAU
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officer Rios, if you could
4
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1 step forward, raise your right hand and be sworn.
2

MARIO RIOS

3

was called as a witness on behalf of the Plaintiff,

4

having been duly sworn, testified as follows to-wit:

5

THE COURT:

6

THE WITNESS:

7

THE COURT:

8

MR. JUDD:

All right.

Pull up a chair.

Thank you, your Honor.
I think your mic's on there.

Yeah.

And your Honor, going forward I think

9 we're gonna have another stipulation as far as Mr. Rios's
10

training and experience, that he's POST certified in the

11

state, so forth for today's hearing.

12

THE COURT:

Do we?

13

MR. LOGSDON:

14

MR. JUDD:

15

THE COURT:

uh, no.

Okay.

18
19

All right.

Go ahead.

16
17

I'm not hearin' one, so.

DIRECT EXAMINATION
BY

MR. JUDD:

Q.

Please state your name and spell uh -- spell

that for the court.

20

A.

Mario Rios, R-i-o-s.

21

Q.

And what do you do, Mr. Rios?

A.

I'm a patrol officer for the City of

22
23
24
25

Coeur d'Alene.
Q.

How long have you done that?

A.

Approximately 12 years.

JESSE CARL RIENDEAU
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1
2

Q.

okay.

what training and education did you

receive to become a patrol officer?
A.

3

Initially received uh, reserve academy training.

4

I was a reserve officer for Coeur d'Alene PD for a few

5

months.

6

attended the POST, Peace officer's Standards and Training

7

Academy down in uh, Meridian, Idaho back in 2001.

Before going to uh, be hired full time I

Q.

And are you -- Did you successfully complete

10

A.

I did.

11

Q.

And are you POST certified in the state of

8
9

12

that?

Idaho?

13

A.

I am.

14

Q.

And have you received any training and

15

experience pertaining to driving under the influence

16

evaluations?

17

A.

Yes, I have.

Q.

And what is that?

A.

Again the reserve academy 1n 2001 as well as the

18

19

20
21
22
23

24
25

POST certification, and as well as refresher courses that
uh, have been through in-service trainings at the
Coeur d'Alene Police Department.
Q.

Did you successfully complete all that training?

A.

Yes, I have.

Q.

what are your obligations as a patrol officer?

JESSE CARL RIENDEAU
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1

A.

obligations as a patrol officer are handling

2

calls for service, whether they're cold or in-progress

3

calls, also traffic stops (inaudible) ... emphasis.

4

Q.

And as part of your job description as a patrol

5

officer do you regularly investigate DUis, or driving

6

under the influence cases?

7

A.

Yes.

8

Q.

And again you're trained to do that?

9

A.

That's correct.

10

Q.

Do you in fact perform those on a regular basis?

11

A.

I

12

Q.

okay.

13

work the graveyard shift, so, yes,

I

do.

And so then as part of your job as a

patrol officer do you also monitor traffic?

14

A.

Yes.

15

Q.

And what does that entail?

16

A.

uh, that entails anything from your basic rule

17

infractions such as stop signs, speeding, red light, lane

18

violations and so forth.

19

20
21
22
23

24
25

Q.

And have you successfully completed that

training?
A.

Yes.

Q.

And turning to the incident here, were you on

duty on March 31st of this year, 2013?
A.

Yes, I was.

Q.

And were you on duty at approximately 1:00 a.m.

JESSE CARL RIENDEAU
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1

that morning?

2

A.

Yes, I was.

3

Q.

And what were you doing?

4

A.

I was uh -- I believe I had -- about 1:00 in the

5

morning I had just left the um, Public safety Building or

6

somewhere in that area.

7

missing person's call.

8

g
10

Q.

okay.

Harrison

I was heading to respond to a

Did you end up on Harrison Avenue or

Is it Harrison Avenue?

Did you end up on

Harrison?

11

A.

Yes, I did.

12

Q.

In the city of Coeur d'Alene, Kootenai county,

13

Idaho?

14

A.

That's correct.

15

Q.

And uh, which direction were you driving on

16

Yes, I did.

Harri son?

17

A.

I was driving westbound on Harrison.

18

Q.

okay.

19

While you drove westbound on Harrison did

a vehicle catch your attention?

20

A.

Yes.

21

Q.

And why was that?

A.

I was headed in the westbound direction; a

22

23
24

25

vehicle approaching me as I was comin' up to the crest of
the hill uh, was coming down.

The vehicle was traveling

all the way to the right of the roadway in the bike lane,

JESSE CARL RIENDEAU
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1
2
3
4

um, traveling eastbound on Harrison.
Q.

okay.

And when you first observed that vehicle,

how far away uh, was it from you roughly?
A.

Probably 50 yards.

As I said, it was right at

5

the crest of the hill.

6

was comin' down, I was goin' up the hill.

7

A.

okay.

a bike lane.
9

10

They were come -- That vehicle

And you stated that the vehicle was in a

could you please describe what you mean by

that, what bike lane?
A.

on those particular lanes, the eastbound lane,

11

there's a uh, divided lane with a white line.

12

lane approximately two or three feet wide, probably about

13

the width of this desk right in here uh, that is on the

14

far south side of the road.

15
16

Q.

okay.

There's a

And uh, so is this -- Harrison, 1s this a

marked street?
is.

17

A.

It

18

Q.

Is it marked with a center dividing line?

19

A.

I believe so.

20

Q.

okay.

21
22
23

24
25

And then there's a -- Is there a white

line on each side of the road?
A.

I'm right now only aware of the eastbound lanes

on the south side.
Q.

okay.

And is there a white line on the

eastbound side?

JESSE CARL RIENDEAU
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1

A.

There

2

Q.

Okay.

3

1 S.

And now this vehicle that you saw, when

you saw it was it over that white line?

4

A.

Yes, it was.

5

Q.

And when you say over the white line, how far

A.

It was completely over the white line uh, near

6

over?

7

a the curb line actually.
9

10

There's uh, a

approximately a

six-inch curb on that side of the road and it was near
the curb.
Q.

11

so uh, what uh -- what -- I guess what --

12

Looking at the vehicle from a cross section, was it in

13

the middle?

14

vehicle, a few feet in on the vehicle?
A.

15

was the white line in the middle of the

A few feet ,n.

How far?

I don't believe the lane's wide

16

enough for it to go all the way to the middle of the

17

vehicle but it was as far as it could go without the

18

vehicle goin' on the curb.
Q.

19

20

22

24
25

And how long did you see this vehicle

travel over that white line?

21

23

okay.

A.

uh, one to two seconds at the most.

Q.

okay.

A.

I could not.

Q.

okay.

can you estimate how many feet that would

be?

JESSE CARL RIENDEAU
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A.

1

At that -- At that time I was able to pull to

2

the north side of the road on the right shoulder from my

3

lanes, flip back around and went to locate the vehicle

4

that had just passed me.
Q.

5

6

okay.

when you turned around, where was the

vehicle?
A.

7

When I turned around the vehicle was turning

a southbound on 10th Street, which is on the other side of a
g

park.

10

Q.

so is that a right turn?

11

A.

That's a right-hand turn, so it would have gone

12

southbound.

13

Q.

what were the uh, conditions at this time?

14

A.

They were clear.

15

Q.

was the road -- was anything covering the road?

16

A.

No, I don't believe so.

17

Q.

or any of the lines?

A.

Roads were clear, there was -- I don't believe

18
19

20
21

22

23
24
25

uh, I don't --

it was raining or anything.
Q.

okay.

so no latent -- no snow that was hanging

out on the road or anything like that?
A.

No, sir.

Q.

Is that bike lane, do you know if that's marked

by signs?
A.

JESSE CARL RIENDEAU
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1

that particular lane is marked.
Q.

2

3

so you turned around, um, you had saw the

vehicle turn, what happened next?
A.

4
5

okay.
uh,

was able to catch up to the vehicle.

I

I

turned southbound on 10th Street just as uh, the vehicle

s was stopped and the driver was exiting the vehicle.
7

Q.

okay.

And did you turn on your patrol lights?

8

A.

I

9

Q.

Did you block that vehicle in?

10

A.

No.

don't believe

I

did.

I pulled over to the um, curb that's on the

11

east side just right in front of the residence.

12

actually uh, going opposite direction of the traffic.

13

was southbound in the northbound lanes.

I

was

14

Q.

Did you see the driver of the vehicle?

15

A.

I did.

16

Q.

And how did you see him or what did you see?

17

A.

He was steppin' out of the vehicle.

approaching me.

19

bag of sandwiches or somethin'.

21

24
25

He was kinda talkin' to

me, somethin' to the effect of "come on, man," or
somethin' of that nature.

22
23

He was

um, he had some food in his hands, uh, a

18

20

I

Q.

okay.

Did you tell him why you were contacting

A.

I did.

Q.

And what did you tell him?

him?

JESSE CARL RIENDEAU
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1
2

3
4
5

A.

I told him I was contacting him because of the

violation uh, that I had seen on Harrison.
Q.

okay.

Did you uh, notice anything about his

appearance, unusual?
A.

He was -- He was very slow in his reaction.

uh,

6

his speech was slurred.

um, and he was uh, fiddling with

7

his food uh, and it was

he was almost clumsy with the

a way he was movin' with his food.
9

10
11

12

And he was tryin' to

address the fact that I was more contacting him in front
of his residence than uh, the violation.
Q.

okay.

Did he talk to you at all about driving

in the bike lane?

13

A.

I don't recall.

14

Q.

okay.

15

A.

At that time I talked to him about his driving.

Did um -- what did you do next?

16

uh, based on the movements that I saw uh, from his body,

17

his slow, lethargic movements, his impaired speech, uh,

18

as well as the driving violation, I recognized those to

19

be signs of uh, driving under the influence.

20

him about drinking.

21

alcohol in the night.

22
23

24
25

I talked to

I had asked him if he'd consumed any
He said he had not.

Q.

okay.

A.

um, I then asked him if he had had any illegal

drugs or any prescription drugs and he said he had not.
Q.
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1

the -- the driving that you observed.

2

the vehicle driving over that white line, how close to

3

the intersection where the vehicle turned was that

4

vehicle at that point?

5

A.

when uh, you saw

It was uh, probably about 100 feet or so.

s There's a full length of park just as you're coming down
7

the vehicle (sic) and there's a park on the south side of

a the road.
g

so it was a bit of distance between where I

saw the violation and the southbound turn on 10th Street.
Q.

10

okay.

And um -- okay.

You noticed the

11

indicators that you thought he may be under the

12

influence.

Did you conduct a DUI investigation?

13

A.

I did.

14

Q.

And exact -- To clarify, why exactly did you do

A.

uh, based on again my observations.

15
16

that?
uh, the

17

lethargic movements, the slurred speech, and the driving

18

pattern that I had seen.

19

20
21

22
23
24

25

Q.

okay.

Are you trained to conduct DUI

investigations?
A.

I am.

Q.

And what does that entail?

what does a DUI

field investigation entail?
A.

Field investigations are uh, obviously observing

a PC for stop, uh, or so forth, or any -- any indicators

JESSE CARL RIENDEAU
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1

of uh, somebody passed out in a vehicle if you're not

2

looking for

3

you contact that person uh, there's typically an odor of

4

alcohol.

5

indicators that they have, such as fumbling with their

6

driver's license or impaired speech, glassy, watery eyes,

7

um, a lot of times again, as I said, the odor of an

PC

you're looking for a welfare check.

once

There's some type of um, movements or

a alcoholic beverage and so forth.
9

Q.

okay.

10

A.

From that point on, once you observe those

11

things, you ask questions about the alcohol consumption

12

and look for that as well as uh, standard field sobriety

13

tests.

14

15

Q.

okay.

tests?

16

A.

17

of the eyes.

18

19

20
21

22
23

24
25

what are the standard field sobriety

You have a gaze nystagmus, which 1s a checking

Q.

okay.

And what does that test entail?

A.

That test entails uh, eight passes of the eyes.

You're looking for equal tracking in the eyes and lack of
smooth pursuit.

uh, you're looking for nystagmus, which

is a distinct bouncing of the eyes um, at max deviation,
which is to where the eye goes all the way to the corner.
um, and you basically put your finger about shoulder
width when you're out there.

JESSE CARL RIENDEAU
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1

four seconds, their eyes bounce, um, you've got

2

nystagmus.

3

degrees, which is creating a white triangle in the corner

4

of their eyes with their eye -- with their -- with the

5

uh, center of the eye and then the outside.

6

1

Q.

And then your last pass is for onset 45

okay.

And is -- is there a point system that

goes along with that test?

8

A.

There 1s.

9

Q.

okay.

10

A.

That's correct.

11

Q.

And uh, are you trained to administer that test?

12

A.

Yes, I am.

13

Q.

Did you successfully complete that training?

14

A.

Yes, I did.

Q.

Did you administer that test on this evening?

A.

I did.

Q.

on Mr. Riendeau?

A.

I

15
16
17
18
19

20
21
22

23
24

25

There's three points for each eye.

so six total points?

And did he consent to that

test?
don't believe

I

-- I

asked him to.

I

just

told him I was gonna perform some tests and -- to check
his sobriety.
Q.

Did he actively refuse to do that test or

anything?
A.

No, he did not.

Q.

No.

JESSE CARL RIENDEAU
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1
2

what did you observe?
A.

I

observed uh, lack of smooth pursuit and

I

3

observed the max deviation for the nystagmus as well as

4

um, onset prior to 45 degrees.

5

Q.

okay.

was that in both eyes?

6

A.

That was in both eyes, yes.

7

Q.

so that's a total of six points then?

8

A.

That's correct.

9

Q.

which is the maximum for that test?

10

A.

That is correct.

11

Q.

okay.

12

A.

I then went to the walk-and-turn test, which is

what did you do next?

13

the next test in the standard field sobriety tests.

14

is where you have the person stand on -- with their left

15

foot out in front of 'em.

16

foot directly in front of it touching heel to toe.

17

have them stand in that position with their hands down by

18

their side during the instructional phase.

19

explain and demonstrate the test to them.

20
21
22

23
24
25

That

You have them put their right
You

You then
um, you tell

them to take nine heel-to-toe steps forward and turn
around, pivoting on your left foot taking small steps
with your right foot, and you go back nine steps on that.
And then you reiterate to them that they need to keep
their hands down by their side, make sure they touch heel
to toe, count out loud as they walk, and -- and look down

JESSE CARL RIENDEAU
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1
2

3

at their feet as they walk.
Q.

okay.

So to clarify, there's two -- there's two

phases of that test?

4

A.

Yes.

5

Q.

And what are those phases, just briefly?

6

A.

The instructional phase is where you're havin'

7

'em stand with their feet touching.

8

Q.

And what's the other phase?

9

A.

And then that's the actual test, the walk-and-

10
11

12

turn test.
Q.

okay.

And during the instructional phase, um,

did you notice anything about Mr. Riendeau?

13

A.

I --

14

Q.

well, first of all are you qualified to complete

15
16
17
18
19
20

21

22
23
24

25

those tests -- or administer those tests?
A.

Yes, I am.

Q.

And did you have Mr. Riendeau perform those

tests?
A.

I did.

Q.

And again did he actively refuse or --

A.

No, he did not.
tell you he didn't wanna do that test?

Q.

And

uh, did you conduct the instruction phase with
Mr. Riendeau?
A.

I

did.
18
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1

Q.

And what did you observe?

2

A.

uh, during the instructional phase I do believe
I don't have it written ,n my report.

3

he lost balance.

4

I have a different card that I would have to refer to

5

that I don't have with me.

6

Q.

Did he start early?

7

A.

Yes, he did.

You tell 'em when -- During the

a instructional phase you tell 'em not to move until you
g

explain the test to them until you tell them to begin.

10

uh, that is one of the indicators.

If they're not able

11

to stay in that position or not able to follow your

12

instructions.
Q.

um, did you write a police report when you did

15

A.

I did.

16

Q.

And did you do a supplemental uh, DUI

13

14

17
18
19

20
21

22
23

24
25

this?

investigation report?
A.

I did.

Q.

And is that uh, supplement -- is that all true

and accurate?
A.

Yes.

Q.

would it refresh your recollection to look at

that report right now?
A.

It would.

Q.

could you please do so, particularly regarding
19

I
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1

2
3

the walk-and-turn instruction stage?
A.

I don't have that printed off.

actual narrative.
Do you mind if I (inaudible) ... mine?

4

Q.

5

MR. JUDD:

6

THE COURT:

7

Q.

8
9

I just have the

May I approach, your Honor?
You may.

Handing you a copy of that.

Is that -- what is

that I just handed you?
A.

This is a uh -- It's a pamphlet that we have.

10

It's stapled together.

11

um, and then you can fill that out based on the

12

observations you have during the field sobriety tests.

13

14

Q.

okay.

It goes through the test with us.

And is that the -- a copy of the report

you filled out for Mr. Riendeau?

15

A.

Yes, it is.

16

Q.

And regarding the instruction phase again, um,

17

now that you've refreshed your recollection, did

18

Mr. Riendeau start early?

19

20
21
22

23

24
25

A.

He did not.

Q.

Okay.

A.

Just could not keep his balance.

Q.

okay.

And then um -- I'll let you hold on to

that in case um, you need it.

so that's one -- Is that

one point then on the instruction phase?
A.

JESSE CARL RIENDEAU
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Q.

1
2

so then to the performance phase, um, did you

instruct Mr. Riendeau how to do that?

3

A.

Yes, I did.

4

Q.

And did he attempt to perform that test?

5

A.

He did attempt.

6

Q.

And what are the points systems again on that

A.

on the second part there is -- you see whether

7
8

9

test?
'cause once you tell them to begin a test they

10

continually walk and don't stop until they're done with

11

the test.

12

If they stop at any time during the test they

that is a point, as well as they've missed heel to toe

13

as instructed, if they step off the line, uh, if they

14

raise their arms at all during the time that they're

15

walking.

16

the turn, and if they take more or less steps.

The

If they don't follow your directions on

17

Q.

okay.

18

A.

There's a total of um, I believe six points on

19
20
21

22
23
24

25

And so how many points total is that?

that and there's -- he maxed his points on that.
Q.

okay.

so you're saying he got points on all

those separate indicators?
A.

Yes.

Q.

okay.

A.

we moved on to the uh, last test of the field

so what did you do next?

sobriety tests which is the one-leg stand.
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1

Q.

And are you trained to administer that test?

2

A.

Yes, I am.

3

Q.

And what does that test entail?

4

A.

That test is again a demonstration.

um, as you

5

demonstrate and explain the test to them you tell them to

6

pick whichever foot they prefer uh, to stand on, lift one

7

leg approximately six inches off the ground.

You have

a them point their toe to where it's level to the ground.
g

um, keep their hands down by their side and count out

10

loud -- as they look at their toe and they count out loud

11

1001, 1002 and so on.
Q.

12

13

okay.

And did you administer that test on

Mr. Riendeau?

14

A.

Yes, I did.

15

Q.

And again, did he actively resist or refuse to

16

do that test?

17

A.

He did not.

18

Q.

Did he attempt to perform that test?

19

A.

He did.

20

Q.

And how -- what did you evaluate in his

21

performance?
A.

22
23

24
25

test.

During that time -- That test is a 30-second
There is broken down into zero to 10 seconds, 11

to 20, and the last 21 to 30 seconds.

If they sway

during the test, if they raise their arm, hop or put

JESSE CARL RIENDEAU
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1

their foot down at any time uh, it's an indicator.

2
3
4

Q.

And um, how many points did you notice in that

A.

He has uh, indicators at the swaying, raisin'

test?

5

his arms and puttin' foot down throughout the entire 30

6

seconds, so that would be 3 points on that test.

7

Q.

so then what did you do next?

8

A.

At that point I placed Mr. Riendeau into

g
10

custody, explained to him that I'd be transporting him to
the Public safety Building.

11

Q.

Did that in fact happen?

12

A.

It did.

13

Q.

Any incidences regarding transport?

14

A.

No.

15

Q.

so you transported him to the jail.

16

you do next?

17

the jail on a DUI?

18
19

20
21

22
23
24

25

A.

what did

or what do you generally do when you get to

once we get to the jail a person has to go

through the pre-booking process.
and a pat search out in the field.

we conduct -- handcuff
However, the jail

again to make sure of their safety does another pat
search once you bring an in custody in.
them down in the pre-booking area.

They will pat

Typically during that

time I'll go in, fill out a booking sheet and start the
paperwork process just so it doesn't take his lunchtime.
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23

41982

307 of 391

1

once they're down patting them down they'll send them in

2

to me and have them sit down in front of me.

3
4

Q.

okay.

And uh, did that happen this time with

Mr. Riendeau?

5

A.

It did.

6

Q.

Again was there any incidents?

7

A.

There was not.

8

Q.

And --

9

MR.

JUDD:

10

THE COURT:

11

Q.

12
13

May I approach, your Honor?
YOU

may.

After you run 'em through that pre-booking

process, what do you do on a DUI arrest?
A.

I'll have them come in um, and I will have them

14

sit in front of me.

15

I'll look into there to see if there's any foreign

16

substances within their mouth, check to see if there's

17

gum or chew or anything of that nature that's in there,

18

inside their mouth.

19

20
21

22
23

24
25

I will have them open their mouth.

Q.

why do you do that?

A.

Gum and chew and so forth can -- can hold uh, an

alcohol beverage or contain that alcohol within their
mouth and so you'll have residual mouth alcohol um,
rather than just breath alcohol.
Q.

Did you check Mr. Riendeau's mouth?

A.

I did.
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1

Q.

And was it clear of any substances?

2

A.

Yes, it was.

3

Q.

Then what do you do?

4

A.

At that point, once I check their mouth I tell

5

them um, and it's pretty standard, I tell everybody don't

6

belch, burp, vomit, um, or bring up anything from their

7

from their stomach, any intestinal-type juices, like

8

if you have -- have (inaudible) ... belch or somethin' of

9

that nature.

I tell them not to do that until we're done

10

completing the test.

11

period that you have to do before the first breath on the

12

Intoxilyzer, and so that's why I just tell them not to do

13

it until after we're done with the test.

14
15

Q.

okay.

There's a 15-minute observation

That 15-minute uh, observation period,

did you conduct that on Mr. Riendeau?
did.

16

A.

I

17

Q.

And did you monitor him that entire 15 minutes?

18

A.

I did.

19

20
21

22
23

24

25

I -- There's a booking counter.

I'm

usually on this side, the person is sitting on the other
side approximately right where the defense table is right
now, maybe even a little closer.

During that time I'm

talking to them, asking them for information on the
booking sheet.

I'll read them the ALS form and get some

paperwork processed while I'm doing that observation
period.
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1

Q.

And the ALS form you mentioned, what is that?

2

A.

Uh, the uh, license suspension advisory form.

3

Q.

And what does that form do?

4

A.

That form's a civil form um, advising them of

5

the consequences of taking and failing the test as well

6

as not taking the test.

7

Q.

okay.

And did you go over that form in detail

a with Mr. Riendeau?
9

A.

I did.

10

Q.

And did he have any questions about that?

11

A.

I don't believe so.

12

Q.

At the end of the

well, during this
are you talking to

13

evaluation process are you

14

15

Mr. Riendeau or -A. Yes, I'm talking to him, again, as I said, goin'

16

through the booking process.

17

for the booking sheet that need to be answered.

18

reading the form to them.

19

person -- If I go through the paperwork quickly I'll

20

I'll talk to them.

21

conversation with Mr. Riendeau, but I did have my VIEVU

22

body worn camera on during the entire contact.

23
24

25

Q.

okay.

I'm askin' him questions
I'm

sometimes, you know, if a

I don't remember our specific

And um, at the end of the 15-minute

observation period and after reading Mr. Riendeau and
having him go over the ALS form, did he submit to a
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1

breath test?

2

A.

Yes, he did.

3

Q.

And what is the

4

5

what ,s the breath test at

the Kootenai county Jail?
A. There is a machine called the Intoxilyzer.

s

It's a rather large machine.

7

process.

It --

I don't know the chemical

The jail deputies monitor that.

There's a BTS

a expert up there that deals with the formulas and so forth
9

and the contents of the uh, liquids that go into the

10

machine.

11

using the machine.

12

machine.

13

questions such as their driver's license information,

14

their name, date of birth.

15

me, I enter my information in there, um, and then it does

16

a self check and a calibration check.

17

18

Q.

However, our training is to administer the test
You push a button to start the

At that point on it prompts you through

okay.

The operator, which would be

And did you do all those things on the

night you were with Mr. Riendeau?

19

A.

I did.

20

Q.

Or did you do them with Mr. Riendeau?

21

A.

Yes.

22

Q.

And was there anything out of the usual?

23

A.

No.

Q.

so from your perspective everything with that

24
25

machine was working properly?
27
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1

A.

Yes, the equipment functioned properly.

2

Q.

And does that equipment -- or what does that

3

system -- what does that -- How is that run?

4

it do when you start it up?

5

A.

It'll purge itself.

what does

It'll start up.

You'll

6

hear pumps inside there and they're -- they're doin' a

7

calibration check for the formula that's on the outside.

a It also clears itself.
9

It'll actually even tell you when

it's clearing in between the person's uh

before the

10

first breath and actually in between the first and second

11

breath.

12

within the machine to make sure there's no other samples.

13

so if you give that person their first sample, there's no

14

alcohol from the person that took that test before.

15

1n between the first sample and the second sample there's

16

no residual alcohol in the machine from the first -- from

17

the person's first breath to second breath.

18

19
20
21

22
23
24

25

Q.

It'll clear itself of any residual alcohol

And

And is that -- Are those referred to -- Are

those the air blanks?
A.

That's correct.

Q.

And then it also -- Does it -- Does it do

simulation checks?
A.

Uh

Q.

or solution checks?

A.

Yes, that's the solution checks, and that's

JESSE CARL RIENDEAU
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1

through a -- there's a container next to it with a .08

2

and a .20 solution 1n there.

3
4

Q.

And again 1n this -- in this case the air blanks

worked properly?

5

A.

That's correct.

6

Q.

And the simulation check or the solution check

7

was accurate or
That's correct.

8

A.

That's

9

Q.

-- conforming?

um, while you're doin' this,

10

while you're starting this machine up, was Mr. Riendeau

11

present with you?

12

A.

Yes.

13

Q.

where was he?

14

A.

I will have a person when I'm administering that

15

test actually seated just about where the -- the uh,

16

judge is and maybe a little closer in the chair right

17

next to me.

18

the person right next to me.

19

20
21

22
23

24
25

Q.

so I'm monitoring the equipment as well as

okay.

I'm in between 'em both.

so he was -- he was there.

He was aware

of everything that was going on that you were doing?
A.

That's correct.

Q.

were you explaining the process to him when you

did that?
A.
breaths.

JESSE CARL RIENDEAU
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1

hands behind their back just so they're not grabbing the

2

instrument itself and breaking it.

3

them that it's gonna take approximately 30 seconds.

4

tell them to take a big, deep breath and explain to them

Um, I'll explain to
I'll

s how to take that test.
6
7
8

Q.

okay.

And what exactly do they blow into?

How

does that work?
A.

The machine has a arm, or maybe a better term

10

would be like a long tube that comes out of it, somewhere
to -- a straw, it's just a little bit more reinforced.

11

At that point we'll take a mouth uh -- a saliva trap and

12

a mouthpiece for the machine.

13

packaged.

14

used them prior to.

15

residual alcohol.

16

We'll put the spit trap onto the tube first and then the

17

mouthpiece over that.

9

Q.

18

19

Those are individually

They're packaged in plastic so that nobody's

okay.

They're sanitary and again no
we'll take those out of the packaging.

And did you do that 1n this situation

with Mr. Riendeau?

20

A.

I did.

21

Q.

And did you ask Mr. Riendeau to perform that

23

A.

I did.

24

Q.

And did he perform that test?

25

A.

Yes, he did.

22

test?

JESSE CARL RIENDEAU
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1
2

Q.

And did Mr. Riendeau at any time indicate any
to do that test?

unwillingness to

3

A.

No, he did not.

4

Q.

Now, you stated earlier -- Did he -- Did he

5

successfully complete the test?

6

A.

He completed the test.

7

Q.

Yeah.

well, yeah, I guess successfully 1s how

a we define that.

Did the test work fine?

9

A.

Yes, the test worked fine.

10

Q.

And there was a printout?

11

A.

Yes, there was.

12

Q.

And what was that printout?

13

A.

It was 1.7 and 1.8.

14

Q.

okay.

15

A.

At that time I explained to him that he blew

And so at that time what do you do?

16

over the legal limit in the state of Idaho, .08.

17

explained to him that he's never had a DUI before, it's a

18

DUI first offense.

19

20
21
22
23

24
25

I

I tell him his bond and I take him

over to the uh -- to the area of where they're either
watchin'

TV

or a hold cell, whichever is requested by the

jail deputies.
Q.

How would you describe your entire interaction

with Mr. Riendeau?

was it cordial or hostile?

How would

you describe it?
A.
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1

questioning more the fact that I was ,n front of his

2

house.

3

because he was in his driveway um, and that his dad was

4

home.

5

'cause he didn't want me to conduct the test ,n front of

s

his dad if he happened to come out.

7

that initial confrontation or realized that wasn't gonna

He kind of almost insinuated that I let him go
He even asked me to move the stop at one point
once he got past

a happen, he actually settled down a lot and was uh, pretty
9

cooperative.

10

Q.

11

okay.

A.

Yes.

13

Q.

okay.

You mentioned earlier that you had a body

camera, is that true?

15

A.

That's correct.

16

Q.

And how does that work?

17

A.

It's a body worn camera.

18

that big.

19

between our pockets.

20

records during our contacts.

21
22
23

24
25

was

he cooperative the entire time at the jail?

12

14

And so at -- How 'bout at the jail?

Q.

It's approximately

It attaches to the front of our shirt right in

okay.

we flip the switch down and that

And on this incident with Mr. Riendeau

what did you record with that body camera?
A.

I recorded my contact initially at the

residence, um, in that stop, as well as once we got to
the observation period at the Public safety Building.
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okay.

1

Q.

2

that video?

3

A.

4

MR. JUDD:

5

so 1s that entire observation period on

That's correct.
And that's been previously been admitted,

your Honor?

6

THE COURT:

7

Q.

That is correct.

In addition to the two body cams did you have

a another video?
A.

9

1o

There is a program which is our in-car dash

system that monitors from the inside of the vehicle.

11

Q.

okay.

And where is that mounted on the vehicle?

12

A.

It's right inside the windshield right at the

13

top.

If I'm in the driver's seat it's approximately

14

right over here and will angle towards wherever we need

15

it to angle.

16

Q.

And that -- that video um, that obviously is

17

limited perspective.

18

that night, is that correct?
A.

19

20
21

24
25

You've -- You know, I have a range of

visibility whereas the vehicle camera mostly is straight
forward.

22

23

correct.

It's not everything that you saw

Q.

okay.

And you don't have a rear video in the

A.

we do but it only videotapes the back seat.

Q.

oh, okay.

car?
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1

operating on that night, the 21st of March?
did.

2

A.

Yes,

3

Q.

And did you catch the alleged violation you

4

perceived by Mr. Riendeau?
Yes,

5

A.

6

MR. JUDD:

admitted.

8

questions.

10
11

I

14

And your Honor, that's been previously
I

believe

All right.

THE COURT:

I

have no further

Mr. Logsdon, you may

.
.
1 nqu1 re.

MR. LOGSDON:

Thank you, your Honor.
CROSS-EXAMINATION

12
13

did.

At this time

7

9

I

BY MR. LOGSDON:

Q.

so after you came to the conclusion that my

15

client was intoxicated, did anything happen between your

16

arresting him and getting him back to the sheriff's

17

station?

18

A.

I don't believe so.

19

Q.

okay.

20

A.

I

21

Q.

um, are you equipped with a radio?

22

A.

Yes.

Q.

(inaudible) ...

A.

Yes.

Q.

And do you have a phone?

23
24
25

JESSE CARL RIENDEAU
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34

41982

318 of 391

1

A.

Yes.

2

Q.

Are you -- How many police officers are in the

3

Coeur d'Alene Police Department?

4

A.

Approximately 70 sworn.

5

Q.

And at any one time, how many of you are

6
7

8

serving?
A.

we have m1n1mum standards that are on the road

per shift.

9

Q.

sure.

10

A.

um, they vary between days and graves.

11

Q.

Do you have any idea how many would have been on

12
13

at that time?
A.

Minimum manning is usually approximately six

14

between either dayshift and swing or (inaudible) ... and

15

grave.

16
17
18

19

20
21

22
23
24
25

Q.

And that's within the city of Coeur d'Alene?

A.

That's correct.

Q.

You had testified to reading a form that's

sometimes referred to as the ALS form to my client prior
to requesting that he do the breathalyzer test, is that
right?
A.

That's correct.

Q.

I'm gonna show you a document.

can you state

for the record what that is?
A.
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1

Q.

Do you recognize that?

2

A.

I do.

3

Q.

when's the last time you saw either that or what

4 it's a copy of?
5

A.

uh, probably the last time I worked a week ago.

6

Q.

what about --

7

A.

oh, this, this particular copy?

8

Q.

-- I mean this particular one?

9

A.

The night I filled it out.

10

Q.

And that was?

11

A.

On the 21 st •

12

Q.

which was the night when this happened, correct?

13

A.

That's correct.

14

Q.

All right.

15

form for this case, correct?
Yes, it is.

16

A.

17

MR. LOGSDON:

18
19

20
21
22
23

24

25

so that's the -- That is the ALS

Your Honor, I would ask that that be

submitted as the Defendant's Exhibit 1.
uh, we'll mark it Defendant's A.

THE COURT:

And

any objection to that being admitted?
MR. JUDD:

No, your Honor.

THE COURT:

It would be admitted.

(Defendant's Exhibit A - Admitted)
MR. LOGSDON:

I have no further questions for this

officer. Thank you.
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1

THE COURT:

2

MR. JUDD:

3

THE COURT:

4

Mr. Judd, any questions, any redirect?
No, your Honor.
Let's see if I have any questions here.

I do have a few, officer.
COURT'S EXAMINATION

5

you were in a marked patrol car?

6

Q.

NOW,

7

A.

That's correct, your Honor.

8

Q.

were you in a uniform and everything

9

A.

Yes, your Honor.

10

Q.

1i ke - - as you were on duty?

Okay.

Now, um,

11

the name of the individual involved here has been alluded

12

to, but nobody has been identified.

13

that you're talking about in your testimony here today?

14

15
16

A.

Yes, he is, your Honor.

Is -- Is the person

He's seated to uh, my

right wearing a black shirt and jeans.
Q.

okay.

And do I understand your testimony

17

correctly that um, you didn't activate your lights and

18

pull him over, he had already been stopped in front of

19

his house there?

20
21

22
23
24
25

A.

That's correct, your Honor.

He had pulled into

his driveway.
Q.

He was in his driveway.

A.

And uh, I pulled up to the left curb line

southbound in the northbound lanes.
Q.
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1

didn't block him in in any way?

2

A.

No, your Honor.

3

Q.

And then he saw you and then as he was stepping

4

out of the car he approached you?

5

A. That's correct.

6

Q.

7

You talked about slow reactions, speech was

slurred, clumsy uh, handling of this food that he had.

8

A.

Yes, your Honor.

9

Q.

um, but I didn't hear you say anything about he

10

11

smelled of alcohol or anything like that.
A.

At the original time that I contacted him it was

12

very windy that night.

He was wearing an overwhelming

13

cologne.

14

was a little bit more close to his person that I could

15

smell an odor of an alcoholic beverage.

It wasn't until after I had him in custody and

16

Q.

But not out at the scene.

17

A.

Not out at the scene.

18

THE COURT:

19

Any questions in light of the court's,

Mr. Judd?
No, your Honor.

20

MR. JUDD:

21

THE COURT:

22

MR. LOGSDON:

23

THE COURT:

24
25

Mr. Logsdon, how 'bout you?
No, your Honor.
All right.

You may step down then.

Thank you.
THE WITNESS:
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1

THE COURT:

2

like him to remain?

3

MR. JUDD:

4

May the officer be excused or would you
The State's fine with him leaving, your

Honor.
Any objection?

5

THE COURT:

6

MR. LOGSDON:

7

THE COURT:

8
9

11

MR. JUDD:

12

THE COURT:

13

MR. JUDD:

16
17

All right.

THE WITNESS:
THE COURT:

15

No objection.
You're excused or you can

remain, whatever you would like to do.

10

14

what are your thoughts on that?

Thank you, your Honor.
State have any other witnesses?

No, your Honor.
Do you rest your case at this time?
Well, we have the videos.

I don't know

how the court wants to handle that.
THE COURT:

well, it sounds like only two of them

are of any real relevance here.
MR. JUDD:

How long are they?

I think I would publish the -- the in car

19

video at this point for the -- we really only need to
watch the first I think two, three minutes of that video.

20

It's the actual traffic

18

21
22
23
24

25

THE COURT:

okay.

so did you wanna cue that one up

and then we can watch that one?
MR. JUDD:

THE COURT:
MR. JUDD:

JESSE CARL RIENDEAU
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1

THE COURT:

2

MR. JUDD:

3

THE COURT:

4

MR. JUDD:

5

okay.
-- probably need to watch the -why don't we do that.
-- or I don't know how you wanna do it.

submit it.

6

THE COURT:

7

MR. JUDD:

And so is that -- is that Plaintiff's 1?
unless the court simply wants us to

a submit those and you wanna review 'em.
9
10

11

THE COURT:

If the first one's only a couple minutes

long, why don't we watch that.
MR. LOGSDON:

well, your Honor, ,n light of the

12

officer's testimony I was actually gonna ask that the

13

court review the middle -- the other uh, thing that the

14

State's admitted as well.

15

THE COURT:

16

MR. LOGSDON:

17

18
19

20
21
22

23
24

25

And the other thing ,s what now?
The uh, VIEVU cam from the actual

the (inaudible) ...
THE COURT:

oh, so you want-~ you want me to watch

'em all then.
MR. LOGSDON:
THE COURT:

At this point, yes.
okay.

And then -- And how long will --

would that take me to view all of those then?
MR. JUDD:

That will be at least -- That will be at

least an hour.
THE COURT:
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I'll --
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MR. JUDD:

1

There's a 15-minute observation period,

2

and that's -- that video's probably about 22 minutes

3

long.

4

THE COURT:

5

MR. JUDD:

okay.
Uh, and then the -- the stop and the

6

VIEVU video are both the entirety of the interaction

7

doubled up.

8

g

uh

THE COURT:

okay.

not gonna do that right now then.

10

MR. JUDD:

11

MR. LOGSDON:

12

ruling on this later.

13

well then -- then we're probably

You can actually --

THE COURT:

I don't have any issue with the Court
so -- And -- And is this in a format

14

that I can pop it into my computer and watch it on the

15

computer?

16
17
18

MR. JUDD:

It's -- well, it's made for the court's

DVD players, so if your computer has a DVD player.
THE COURT:

It -- I think it does.

And I've been

19

able to -- I've been able to view most of -- well, it

20

says DVD on there, I know that.

21

22
23
24

25

But um, I've been able

to view most of the things that have been submitted on
the -- on the computer.

so I'll watch those, okay?

And

Mr. Logsdon, did -- do you have testimony that you'll be
presenting today?
MR. LOGSDON:

I was only asking that those uh, be
41
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1

watched for impeachment purposes, your Honor, and then

2

that would be the only evidence that we'd put on.

3

THE COURT:

okay.

All right.

if

HOW 'bout if we

4

you give me some time to view those, and then should I

5

have you come back and then do some closing arguments

6

after that and make a decision from there?

7

appropriate to do?

8
9

MR. LOGSDON:

would that be

um, for the motion suppress the stop

and the -- that part of it, possibly.

um, but I think we

10

could do the motion to suppress the -- the uh, breath

11

test could be done at this point with the record that we

12

have and then we could also do the motion in limine.

13

THE COURT:

All right.

Well um, so there's -- Other

14

than me viewing the videos, uh, there's no other evidence

15

to be submitted.

16
17

18
19

20
21
22

23
24

25

MR. LOGSDON:
THE COURT:

No, your Honor.
okay.

so what -- what are your

arguments on the part that you wanted to do today then?
And then I'll get the State's response.
MR. LOGSDON:

Your Honor, the motion to suppress the

breath test, which we filed separately and then filed a
memorandum in support of that, is largely based on the
McNeely (phonetic) case that came down not too long ago
that famously held that Schmerber (phonetic) did not in
fact mean that in every DUI case you would automatically
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1

have a per se exception to requiring a warrant before you

2

did a blood draw.

3

important 1s because the complied consent laws that

4

everybody 1s so excited about were essentially started as

5

a response to what was believed by essentially every

um, and the reason why that's

s state court that schmerber had said that in a DUI
7

situation you have a per se exigent circumstance and

a therefore the Fourth Amendment -- once -- once your
g

officer has probable cause to believe a DUI is going on,

10

the Fourth Amendment's not going to be at issue in terms

11

of doing a -- an evidentiary search from that person.

12

And so you have these implied laws.

Now, if you go

13

back to 116 Idaho 368, which I quoted at length in my

14

memorandum, the Idaho supreme Court goes through kind of

15

ad nauseum how this was developed; that essentially

16

implied consent's not really consent as we normally think

17

of it.

18

about the idea that the physical refusal for something

19

that you're not allowed to refuse is something that can

20

be punished.

21

all to do with the Fourth Amendment.

22
23

It's not a legal term so much as it's talking

And so it really doesn't have anything at

And so what that leaves is, in a case involving a
DUI where there is no reason why the officer didn't need

24

a warrant and he did not get a warrant that the either

25

blood draw or a blood test or whatever kind of
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1
2
3

4
5

evidentia ry test they wanna do, they can't do it until
they've either received that warrant or they've found a
way around the warrant requireme nt.
In this particula r case I think the state's argument
is gonna have to be that some kind of consent was

provided, uh, but the trouble, as I pointed out in my
7 memorandum, is that that's a consent that's provided
a after they're read the ALS form. Now, the ALS form tells
6

9

10
11

12
13
14
15
16
17
18
19

20
21

22
23
24
25

them that they're required to give the -- give a breath
test, and 1n fact if they refuse here's all the different
civil things that are gonna happen to you. uh, and
that's totally unlawful. under no circumstan ces can an
officer come to your house and say, Hey, I don't have a
warrant to get in but you're required to let me in anyway
and if you refuse to allow me inside your house the State
of Idaho says that I get to fine you $300. Until the
officer actually has the warrant, he cannot come up and
say any of these things. once he's got it, he can do
whatever he wants and then you're obstructin g an officer
and what have you. But until he's actually be authorized
under the Constituti on to do what he's doing, he can't go
about saying that he is and then telling you that he's
going to punish you if you stand on your rights.
'Cause that's precisely what happens in Idaho
currently .
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1

warrant, nobody ever sought a warrant, there's no reason

2

not to get the warrant, they read the ALS form, which

3

essentially states a bunch of things that aren't true,

4

and bullies them into consenting, okay, fine, I'll take

5

your test.

And that's what happened in this case

s according to the officer.
7

Therefore, the breath test ,n

this particular case has to be suppressed.

8

THE COURT:

9

MR. JUDD:

Thank you.

Mr. Judd.
Well, first off, your Honor, I don't know

10

that we can make argument on this without your Honor

11

reviewing that video.

12

that video that he consented.

13

in the McNeely opinion where it has anything to do with

14

ALS suspensions or ALS type sanctions being

15

unconstitutional now.

16

still have that ability to enforce DUI laws with those

17

ALS laws.

18

consensual breath test.

19

that officer Rios told him what he would do in the

20

21

It's pretty clear if you watch
TWO,

I don't see anywhere

In fact, they note that the states

so we don't have a blood draw here.

I think the video will indicate

situation where um, were Mr. Riendeau not to complete a
breath test he told him he'd go to the hospital and get

22

his blood, and that was all he stated.

23

time certainly the truth.

24

certainly be the truth.

25

we have a

That was at that

And even at this time it could

There's no testimony regarding the officers on duty.
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1

McNeely doesn't prohibit breath tests -- or excuse me,

2

blood draws absent a warrant.

3

not in every case you need a warrant.

It just simply states that

4 that McNeely applies at all, frankly.
5

But again I think

the court will need to review the video, see that this

e was clearly a consensual blow.
1

so I don't see

Um, but for -- on either

-- on either token this was a perfectly valid breath test

a and I don't see anything wrong with the way officer Rios
9

handled it.
It was testified today that -- and it's clear on the

10
11

video that they're completely cordial throughout.

12

Mr. Riendeau asks a few clarifications and Mr. -- or

13

officer Rios answers them and Mr. Riendeau provides a

14

blow.

15

um -- and I think if your Honor needs some case law on

16

that (inaudible) ... the clerk, the case where the officer

17

made comments regarding going to the hospital for a

18

forced blood draw and that that somehow vitiated the

19

consent, which the supreme court clearly stated it

20

didn't.

21

there was no coercion or deceit or anything of that

um, to -- to allege that this was somehow coerced

um, in this case, under that ruling, certainly

22

nature on the behalf -- on Mr. -- or officer Rios'

23

behalf.

24
25

um, so if for some reason that Mr. Rios did need

a warrant, which the State's certainly not relenting on,
he was -- he received consent from Mr. Riendeau. It's a
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1
2

perfectly valid blow.
THE COURT:

well, um, officer Rios has testified

3

here this afternoon as to his background and training as

4

a Coeur d'Alene patrol officer for 12 years.

5

through the POST Academy, he's been POST certified, he's

s

had training since then.

7

regular basis regarding DUis.

He's gone

um, he does investigations on a
um, he normally works the

a graveyard shift, and on the 31st of March of this year he
g

was on duty.

It was about 1:00 in the morning.

He had

10

just left the public safety facility and apparently there

11

was a call relative to a missing person.

12

He was westbound on Harrison Avenue here in

13

Coeur d'Alene, Kootenai county, state of Idaho, and while

14

he was westbound on Harrison Avenue, uh, as I understand

15

his testimony he was -- he was kind of going up a hill,

16

he saw a vehicle coming down a hill approaching him, and

17

uh, his testimony indicated that the -- this approaching

18

vehicle was uh, way over to the right side of -- of the

19

20
21
22

23

24
25

-- of Harrison Avenue, which as I understand it would be
the south side of Harrison Avenue.

uh, this vehicle was

eastbound and it was over the -- the white line and into
the bike lane.
He said that the um, eastbound lane is divided, it
has -- you know, he talked about the white lines and then
the bike lane on the south side of the road, and then
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1

there was center dividing line.

2

this approaching vehicle was over that white line that

3

divided the lane of travel and the bike lane, and it was

4

over that white line into the bike lane for about 50 feet

5

or one to two seconds.

6

7

And he testified that

Uh, wasn't like halfway over but

but, you know, both -- both of the -- the right side
tires, as I understood the testimony, were over that

a line.
9

so the officer uh, pulled off, turned around,

10

pursued the vehicle.

The vehicle had turned right on 10th

11

Street.

12

indicated the conditions were clear, there was no snow or

13

anything like that -- um, as he approached he saw that

14

the vehicle had pulled into a driveway, stopped, and so

15

the officer stopped on -- on the right side of the street

16

there.

17

and the driver of the vehicle was getting out.

And as the officer approached um -- and he

He was not blocking the vehicle in in any way,

18

officer Rios indicated clearly that no -- he did not

19

activate his lights, did not block him in in any way, but

20
21

22
23
24
25

the driver got out of the vehicle and approached him and
he had a -- it looked like he had a bag of food or
something, and then they started up a conversation about
what was goin' on.
officer Rios told um, the gentleman why he was
contacting him.
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1

a perceived violation on Harrison street.

And as officer

2

Rios was uh, in contact with who was described as

3

Mr. Riendeau, um, he described that he observed slow

4

reactions on him, his speech was slurred, he had some

5

clumsy actions with regard to the food that he was

6

holding.

7

alcohol. He said no.

officer Rios asked him if he had drank any
He asked him if he had been using

a any drugs or prescriptions or anything.

He said no.

9

then later when I asked the officer some questions he

10

said he did not smell any alcohol on him at that time

11

because it was windy conditions.

12

And

But, due to the slow reactions, the slurred speech,

13

the clumsy actions and so on and what he observed on

14

Harrison, the goin' -- you know, driving over into the

15

bike lane, the officer decided to do some uh, testing and

16

DUI investigation.

17

which was explained to Mr. Riendeau, uh, conducted that.

18

uh, he felt that there was a lack of smooth pursuit in

19

both eyes, there was nystagmus at maximum deviation, and

20

onset of nystagmus prior to 45 degrees in both eyes on

21

all of these so he awarded him six points on that

22

evaluation.

23
24
25

so he talked about the HGN test,

He explained the walk-and-turn test.

um, while in

the instructional phase uh, the officer said that
Mr. Riendeau lost his balance so he was given a point on
49
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1

that.

During the performance phase he felt that

3

Mr. Riendeau um, had some issues with that as far as, you
know, keeping the heel to toe, walking on line, turning

4

as he was supposed to.

5

felt that Mr. Riendeau did not pass that test.

2

6
7

He gave him six points on that,

The one-leg stand was demonstrated and discussed
with uh, Mr. Riendeau. The officer said that he had

a attempted to perform those.
g

It was a 30-second test, but

during the entire 30 seconds he felt that Mr. Riendeau

10

was swaying, had raised his arms, put his foot down.

11

awarded him three points on that.

12

He

so he had uh, placed him into custody, transported

13

him to the Public safety Building.

14

Building they went through the pre-booking process.

15

that was completed Mr. Riendeau was brought in, sat down

16

next to Mr. Riendeau.

17

foreign substances, made sure there wasn't any gum or

18

chew or any objects in there that he was chewin' on.

19

was all clean.

20

um, he followed, according to his testimony, the 15-

21

minute observation period before doing the first test.

22
23

24
25

At the Public safety
when

officer Rios checked his mouth for
It

Told him not to burp, belch, or vomit.

During that 15-minute observation period the officer read
the ALS advisory form, which has been marked and admitted
into evidence as Defendant's A.

There was no indication

that there was any burping, belching, vomiting or
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1
2

anything like that.
The um, Intoxilyzer device was turned on, a

3

calibration check, a self clearing, air blanks and all of

4

that were done.

5

officer were all accurate and done properly.

The solutions checks according to the
He

s explained to Mr. Riendeau how to blow into this long tube
7

with the mouthpiece.

A new one is used each time.

And

a um, the indication in the testimony was that Mr. Riendeau
g

did the test.

There was no indication that he was not

10

willing to do the test.

He didn't refuse to do the test.

11

And the test results as testified were a .17 and a .18,

12

which are over the legal limit and therefore he was

13

charged formally, and the officer indicated he was

14

essentially cooperative throughout the -- the process.
Now, um, I -- you know, I understand we do have this

15
16

new supreme court decision on the McNeely case dealing

17

with blood draws, um, and I do understand that that is

18
19

20
21
22

23
24
25

binding on the courts, and uh, if uh -- if an individual
is uh, stopped and investigated for suspicion of driving
while under the influence of intoxicants uh, and the
person says, no, I'm not going to do a blood draw and I'm
not gonna do any tests or whatever, that the McNeely
decision does require a search warrant be obtained absent
some other exigent circumstances before forcing a blood
draw.
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Now, we don't have a blood draw involved here.

1

what

2

we do have is a breath test.

And I'm not reading the

3

McNeely decision as being expanded to um, a requirement

4

that a person um, you know, uh, if he's refusing a breath

5

test that they would -- you know, I don't think the

6

officer can force the person to blow into the machine.

7

um, and if they want a blood test or blood draw, then

a they're gonna have to get a search warrant if the person
9

doesn't consent to that, and I'm not sure that the

10

implied consent law is gonna be sufficient to provide

11

that.
Now, what I'm getting here is uh, uh, from -- if I'm

12

13

understanding Mr. Logsdon correctly, he's feeling that

14

the reading of the notice of the advisory form,

15

Defendant's A, is kind of almost forcing or coercing a

16

person to take a breath test.

17

that.

1a

sayin' that's what the facts say here.

And I'm disagreeing with

I don't think that's what the law says and I'm not

20

It appears to me
that Mr. Riendeau has a decision to make. He can blow ,n
the device or not. It's completely up to him. But if he

21

doesn't, then there are going to be some potential

22

penalties.

19

23

24
25

He does have the ability to request a hearing

and show cause why he didn't take the test.
so I'm not seeing anything here in the testimony to
to vitiate what I -- what appears to me to be his
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1

consent to take the two breath tests that he did.

2

would -- And I don't think a search warrant is required,

3

so I would at this point deny the motion to suppress the

4

breath test based on McNeely and that type of an

5

analysis.

6

7

Now, I will view the -- the videos though.

So I

And if I

see somethin' in there that -- that looks like the

a officer was overbearing or, you know, had a gun to his -9

to Mr. Riendeau's head or somethin' like that uh, I might

10

change my mind on that.

11

see here, um, the motion to suppress the breath test um,

12

for lack of a search warrant or what is claimed to be an

13

invalid consent would be denied.

14

MR. LOGSDON:

Your Honor, if I could just ask for

15

some clarification?

16

THE COURT:

17
18

19

20
21

22

23
24

25

MR. LOGSDON:

But based on what I -- what I

sure.
Thank you.

so is your Honor saying

that consent was necessary for the ·breath test or could
the officer have required it without first seeking a
warrant?
THE COURT:

what I'm saying 1s that it appears to me

that Mr. Riendeau voluntarily consented to take the
breath test.
MR. LOGSDON:

And so he would have been required to

have a warrant to make him take the breath test, but
53
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1

because he consented

2

THE COURT:

3

No, I'm not -- No, I'm not sayin' that.

No.

4

MR. LOGSDON:

5

THE COURT:

Okay.

But he could not have forced him to do

s it either.
MR. LOGSDON:

7

Even if he had a warrant he couldn't

a have forced him to do it?
THE COURT:

9

well, I can't see -- I can't see a judge

10

issuing a warrant to force somebody to take a breath

11

test.

12

search warrant to force somebody to do a blood draw but

13

not a breath test.

14

to blow into a machine that doesn't want to?

15

seein' it.
MR. LOGSDON:

16
17

20

21
22
23

24
25

I don't -- How do you force somebody
I'm not

These are all interesting questions,

your Honor, but.
THE COURT:

18

19

I'm not sayin' that the -- I think you could get a

You gonna do the Heimlich Maneuver on

I'm not seein' it.

him?

MR. LOGSDON:

But -- so

lS

it the Court's holding

that the breath test doesn't fall within the Fourth
Amendment as a search?
THE COURT:

NO, I'm not sayin' that.

I'm saying

that Mr. Riendeau consented to take the breath test, and
that consent is uh, by its nature an exception to the
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1

warrant requirement.

2

warrant.

He consented to take the test.

MR. LOGSDON:

3

so I'm not seeing any need for a

Okay.

So in terms of the ALS that

4

your Honor has found is not coercive, is it the court's

5

finding that the civil liabilities that are being imposed

s if a person refuses to do the breath test absent that
7

warrant, that those are not in violation of any of his

a constitutional Rights?
THE COURT:

9

10

MR. LOGSDON:

11

THE COURT:

That's correct.
Thank you, your Honor.
Yes.

That is my finding.

All right.

12

But again, if I -- if I view the videos -- and I will

13

and if I see that the officer did something improper

14

there, then I might change my mind on that.
Now, in watching the videos and so on, is there --

15
16

is there an issue as to the 15-minute waiting period?

17

that

18
19

20
21

22

23
24
25

MR. LOGSDON:

Is

That was not one of the things that we

were alleging, your Honor.
THE COURT:
MR. LOGSDON:

That's not one of the issues?

okay.

uh, our -- I think at this point from

my perspective I would want the court to review the COBAN
camera that -- what happened from the inside of the car.
THE COURT:
MR. LOGSDON:

All right.
so whether or not anybody actually
55
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1

caught this bike lane stuff.

2

like the court to review the VIEVU camera and the actual

3

interaction between my client and the officer.

4

5

THE COURT:

And then I would also would

I will do that.

I will do that.

will also indicate here that it -- it doesn't appear to

e me that there was any stop or anything.
7

Now, I

The officer did

turn around and follow after observing a perceived

a violation of the law, that bein' him drivin' over into
g

the bike lane and not in his lane of travel, um, but that
he didn't activate his lights, he didn't

10

he didn't

11

block him in in any way, so um, you know, he did -- but

12

he did have a contact with Mr. Riendeau, who he's

13

identified here in open court as bein' the defendant, um,

14

and -- you know, so that contact and that -- that part I

15

think are proper.

16

the video supports the claim that he was over into that

17

bike lane or not.

18

night videos, are real hard to -- it's kinda hard to see

But -- But um, I do want to see if
sometimes those videos, especially

19

sometimes.

20

that that happened, but we'll look at that for

21

22
23
24
25

But the officer clearly said in his testimony

impeachment purposes.

Maybe -- Maybe it shows somethin'

else.
MR. LOGSDON:

And that's also why I'd like the --

the contact to be reviewed.
THE COURT:
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1
2

MR. LOGSDON:

I'm not sure it happened quite the way

that that came out.

3

THE COURT:

All right.

4

MR. LOGSDON:

I will take a look at that.

so at this point if we could do the

5 motion in limine real quick and I'll get out of here.
6

THE COURT:

7

MR. JUDD:

we can do that.

Your Honor, if I may interject just on

a that motion ,n limine.
g

You bet.

The State would object to that

being heard today based on the notice requirement.

I'm

10

not prepared to argue that today because I got notice two

11

days ago.

12

THE COURT:

13

MR. LOGSDON:

14

THE COURT:

15

MR. LOGSDON:

what is your motion?

well, what

Oh, this is a -what's the motion in limine?

I wanna --

The motion in limine, your Honor, is a

16

motion that I've been filing in all of my cases dealing

17

with the uh, 18-8004(4) and the fact that at this point

18

in time the Idaho State Police essentially in -- from my

19

view, do not have a lawful method that they've created by

20

which they can have breath tests introduced.

21

is essentially the legislature has taken away from the

22
23

24
25

The 18-8004

courts the ability to decide whether or not the machines
are reliable and that -- They have stated that the ISP
will create a method; that as long as that method is
followed the officer will testify to having followed that
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1

method and the breath test result will come in.

But that

2

at this point in time, there is no method for two

3

reasons.

4

standards under the Idaho administrative procedure as

5

they're --

one, that they are not promulgating the

6

THE COURT:

IDAPA.

7

MR. LOGSDON:

Exactly.

-- as they're required to.

a And then second, that at this point, since January,
g

they've actually so watered down those standards that

10

there are none.

11

dissent in wheeler said would -- was a problem and that

12

she saw it coming, has at this point happened.

13

January they changed the mandatory waiting period to no

14

longer being mandatory and a number of other things.

15

so at this point in time we're arguing that there --

16

there is no standard, there is no method, and that

17

for either one of those reasons, these breath test

18

results should not be able to come in in trial.
THE COURT:

19

20
21

And
so

Now um, you've -- the motion in limine

authority in here that you're -- it looks like it's
pretty lengthy.

23

that?

25

In

was filed May 6th , this is May 10th , and you have some um,

22

24

And so that what Judge Lansing in her

MR. JUDD:

THE COURT:
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so how much more time do you need?
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1
2

MR. JUDD:

That will be for Mr. Gowey.

when the next hearing we have is set.

3

THE COURT:

4

UNIDENTIFIED FEMALE VOICE:

5

MR. LOGSDON:

6

UNIDENTIFIED FEMALE VOICE:

7

THE COURT:

8

MR. JUDD:

g

10

I don't know

when 1s this set for trial?
I believe the 20 th •

That's correct, your Honor.
A week from Monday.

oh, okay.
And if the court could handle it that

afternoon we'd be prepared.
THE COURT:

well, today ,s the 10th , that's set for

If -- If you could have Mr. Gowey submit any

11

12

authority that he would like to submit, a response by the

13

16th of May at 5: 00 p. m. , then um, between now and the 20 th

14

I'll view the videos, I'll review his information, look

15

more thoroughly at what Mr. Logsdon has here, and then

16

we'll have everybody back on the 20 th at 8:30 and we'll

17

enter some rulings and figure out what we're gonna do.

18

okay?

19
20

21
22
23
24
25

Does that sound all right?
MR. JUDD:

And your Honor, I'd also note -- Yes,

that is fine by the State.

I'd note we may file a

supplemental memorandum regarding the motions to suppress
to just clarify since we haven't filed anything on that.
THE COURT:

okay.

Just have 'em all filed by the

same time.
MR. JUDD:
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Thank you, your Honor.
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2

5:00 p.m. on the 16th , okay?

THE COURT:

1

Mr. Logsdon, anything else?
MR.

3

LOGSDON:

Your Honor, I've filed on that motion

5

in limine that I don't want to file anything else. But
um, I raised the issue of the IDAPA and I -- I quote

6

Judge Lansing.

7

think there's a very good citing of what the law is on

4

But I was looking at it today and I don't

a how to be able to tell what's supposed to fall under
9

IDAPA and what doesn't.

And so I would just tell the

10

court that Idaho code -- or the case of SARCO

11

Incorporated (phonetic), versus the State of Idaho,

12

Department of Environmental Quality, et cetera, it's

13

the citation's 138 Idaho 719.
THE COURT:

14

15

okay.

16

MR. LOGSDON:

17

THE COURT:
MR. LOGSDON:

18

19

20
21

All right.
-- it'd be a SARCO case.

on page 723

identify what's supposed to be a rule and what isn't, and
what I've got there --

I failed to put that in the
THE COURT:
MR. LOGSDON:

23

25

Right --

they do a pretty decent job of outlining how you can

22

24

138 Idaho 719, and it's on a SARCO case?

okay.
-- so I just wanted to let the court

know.
THE COURT:
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1

that.

All right, so anything else?

You wanna get that

2

to me, then I will look at it and we'll have some further

3

discussions on it on the 20 th at 8:30.

4

will need to be back in court at that time.

And Mr. Riendeau
okay?

Thank you, your Honor.

5

MR. LOGSDON:

6

THE COURT:

7

MR. LOGSDON:

8

THE COURT:

9

(Proceedings concluded)

You are welcome.

You are excused.

Have a good weekend.
I

will try.

10

11

12
13
14

15
16
17
18

19

20
21

22
23
24
25
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1

(Motion Hearings held on May 20, 2013)

2

THE COURT:

3

UNIDENTIFIED MALE VOICE:

4

THE COURT:

Let's address Jesse Riendeau.
Riendeau, that's right.

5

2013-5363.

6

--

7

hearing on May 10th •

Mr. Gowey is here.

case Number's

Ms. Marshall is here.

Let's see what we did here on this one.

a at that time.
g

Riendeau.

we had a

we got testimony from officer Rios

we had three videos that were marked and

admitted into evidence.

These were um -- one was the

10

VIEVU of the -- that the officer had on his uniform.

11

That was Plaintiff's 3.

12

2 was the car video.

13

was the video at the jail.

14

any other evidence or testimony on this one?

15

MR. GOWEY:

we

I've reviewed that.

I reviewed that.

Plaintiff's

And Plaintiff's 1

I've reviewed that.

so uh,

Not with regard to the motion to

16

suppress, your Honor.

I know there's a motion in limine

17

that is also yet to be heard and we would have some

18

evidence on that, but.

19

THE COURT:

All right.

20

MR. GOWEY:

we would.

THE COURT:

so we're gonna take more evidence today?

21

22
23

24
25

MS. MARSHALL:
MR. GOWEY:

You would or would not have?
we would.

On the motion in limine.

on the motion in limine your Honor.

That was my understanding, that that was not heard
because the State objected to the timeliness of it on the
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1

10th •

2

over till today, and we do have Mr. Johnston from the

3

forensic lab here --

4

THE COURT:

okay.

5

MR. GOWEY:

-- that we would be calling as a witness

6

And so my understanding was it was gonna be carried

,n that.
THE COURT:

7

All right.

well, you may call a witness

a then.
MS. MARSHALL:

9

Are we gonna make a ruling on the

10

motion to suppress at this time, your Honor?

11

gonna reserve that?
THE COURT:

12

13

Are you

Let's get all the evidence in and then

I' 11

14

MS. MARSHALL:

okay.

15

THE COURT:

rule on all of the motions, okay?

16

MR. GOWEY:

State calls Jeremy Johnston, your Honor.

17

THE COURT:

All right.

18

Mr. Johnston, if you could

step forward, raise your right hand to be sworn.
JEREMY JOHNSTON

19

20

was called as a witness on behalf of the Plaintiff,

21

having been duly sworn, testified as follows to-wit:

22

THE COURT:

23
24

25

Have a seat.

MS. MARSHALL:

Your Honor, at this time we would

object to Mr. Johnston being called as a witness and
testify in this particular matter.
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1

the proper disclosure and discovery with regards to his

2

qualifications or whether -- the reason for him

3

testifying today.

4

expert, which would be my understanding, in this

5

particular case, I don't believe that it's relevant.

6

we're talking a legal issue here.

7

about an issue of which he could testify to, let alone we

If he's gonna be testifying as an

we're not talking

a haven't been given the proper discovery disclosure with
9

regards to Mr. Johnston today.

10

THE COURT:

Mr. Gowey?

11

MR. GOWEY:

well, your Honor, my understanding of

12

the motion in limine, there's certain arguments put forth

13

in there which quite frankly misstate certain matters

14

with regard to the standard operating procedures, and

15

think Mr. Johnston is certainly capable of testifying to

16

those. I don't know -- I know he just testified in front

17

of Judge Caldwell this morning on another -- the same

18

motion I think virtually verbatim.

19

20
21

22

23
24
25

MS. MARSHALL:
this time.

I

And I'm going to object to that at

mean I don't know if

I

MR. GOWEY:

well, would you let me finish my

THE COURT:

overruled.

MR. GOWEY:

I'm sorry.

THE COURT:

-- and finish, Mr. Gowey.

MR. GOWEY:

Your Honor, he testified on the same

JESSE CARL RIENDEAU
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1

motion 1n front of Judge Caldwell. Again, obviously, I'm

2

not saying that you are bound by what Judge Caldwell did

3

or feel that it was appropriate to offer it as evidence.

4

THE COURT:

Right.

5

MR. GOWEY:

But I think there is a legitimate basis

s

for this.

7

brief

some of the case law that's cited in this
and again I'm not saying that Mr. Johnston's

a going to talk about the law and educate the court as to
g

what the law is.

But he is familiar with some of those

10

decisions.

I think he can tell the court certain things.

11

For instance, if there wasn't any um, expert evidence,

12

there wasn't a criminalist who testified in those

13

matters, as the Court I think understands the law

14

contrary to how it's stated at the bottom of page 1 of

15

the motion in limine, Mr. Logsdon has (inaudible) ...

16

so-called regulations set forth in the standard operating

17

procedures renders the test inadmissible in evidence, and

18

that's never been the holding of the law.

19

-- The law says pursuant to the provisions of 18-8004

20

that if the standard operating procedures have been

21

followed that the -- the results are admissible. But

It certainly

22

and can be done so without having expert testimony to lay

23

a foundation for it --

24
25

THE COURT:

okay.

MR. GOWEY:

-- at trial.
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THE COURT:

1

-- though goes to the -- you didn't

2

disclose Mr. Johnston as a witness with his expert

3

expertise and his cv and all of that disclosed.
MR. GOWEY:

4

well, he's certainly been disclosed as a

5

witness.

Let me see, your Honor, if -- I know we've sent

6

out his cv in other cases.

7

that's true in this case or not.

8

looking at the cases today I saw that it had been done,

9

but possibly I was looking at the other case that Judge

Let me see, make sure whether
I know when I was

10

Caldwell had 'cause I know that's also assigned to me but

11

was done by one of my colleagues because I was here for

12

this.

13

Your Honor, I -- I am not seeing that we did provide

14

those in this case, at least in a cursory review of our

15

list of court documents.

16

those certainly have been provided to defense, to the

17

same counsel that brought this motion in other matters.

18

There's certainly not -- There's no surprise.

19

20
21

22
23

24
25

um, I guess I would argue that

And -- and

I -- As I mentioned a moment ago, the matter that was
heard in front of Judge Caldwell this morning, certainly
they were provided in that case.
individual.

It's the same

so I guess to argue that they're some

somehow surprised or lack of notice is somewhat
disingenuous in the State's mind since that information
has been provided to the same defense attorney about the
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1

same witness uh, at least in the other matter, your

2

Honor.

3

THE COURT:

well, and when the matter goes to trial

4

are you anticipating calling Mr. Johnston as a witness at

5

the trial?

6

MR. GOWEY:

That depends I suppose on how the court

rules with regard to the motion in limine today, your
a Honor, but it is not anticipated that we would be calling
7

9
10

11
12
13
14
15

him absent
THE COURT:

well, you know, clearly on trial

witnesses and so on you're required to, you know,
disclose witnesses and if they're experts their -- you
know, their CV and all of that. But the hearing that we
had the other day and the hearing that we're continuing
to have today is on preliminary issues, whether evidence

18

is admissible or not, whether, you know, procedures have
been complied with and so on, and I'm not requiring the
strict disclosure of witnesses on those kind of

19

preliminary issues.

20

You may continue, Mr. Gowey.

16
17

DIRECT EXAMINATION

21

22
23
24
25

so the objection would be overruled.

BY MR. GOWEY:

Q.

I think I was just about to ask you if you'd

state your name and spell your last name, please.
A. okay. My name is Jeremy Johnston, last name 1s
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1

spelled J-o-h-n-s-t-o-n.

2

Q.

And how are you employed, sir?

3

A.

I'm employed as a forensic scientist with the

4

Idaho State Police Forensic Laboratory here in

5

Coeur d'Alene, Idaho.

6

Q.

And how long have you held that position?

7

A.

I've been with the Idaho State Police since July

a 18th of 2003.
9

10

11

Q.

Do you have any special training or prior

experience to qualify for that position?
A.

I've got a bachelor of science degree from Lewis

12

and Clark college ,n Portland, Oregon.

13

master's degree from Virginia commonwealth university ,n

14

Richmond, Virginia.

15

Institute of Forensic science and Medicine, also in

16

Richmond, Virginia.

17

research at Oregon Health sciences university, and I've

18

recently become certified nationally with the Forensic

19

Toxicology certification Board in the area of alcohol

20

expertise.

21

22
23

24
25

Q.

I've got a

I've graduated from the Virginia
I've done three years of medical

And are you familiar with the standard operating

procedures for breath alcohol testing just in the state
of Idaho?
A.

Yes, I am.

Q.

And what's the nature of your familiarity with
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1

that?

2

A.

I wrote them.

3

Q.

okay.

4

Have you testified with regard to those

procedures in a court 1n Idaho prior?

5

A.

Yes, I have, many times.

6

Q.

And have you been qualified as an expert ,n

7

testifying in those prior occasions?

8

A.

Yes, I have.

9

Q.

You've seen a copy of the motion ,n limine that

10

was filed in this matter?

11

A.

Yes, I have.

12

Q.

Essentially, as I understand the argument, it's

13

basically the -- There have been changes made to standard

14

operating procedures to the point that there really are

15

no standards any longer seems to be the argument.

16

you -- Have there been changes that have been made in

17

light of some case law?

18
19

20

A.

Yes, there have.

Q.

And can -- Are you familiar with the reasons

behind those changes?

21

A.

Yes, I am.

22

Q.
A.

can you tell the court about those?
can you point out a specific one?

Q.

certainly.

A.

It's been changed several times.

23

24

25

Are
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1

Q.

I think ,n the argument that's set

certainly.

2

forth in the -- the brief or the motion the defense

3

mentions that --

4

MS. MARSHALL:

5

MR. GOWEY:

6

MS. MARSHALL:

7

MR. GOWEY:

8

Q.

g

Your Honor

Go ahead.
Go ahead.

All right.

Let's see.

um, in light of

apologize to the court.

Let me -- And I

There was a court interpretation

10

that talked about mandatory language and that "should"

11

was not --

12

MS. MARSHALL:

Your Honor, I'm going to object.

13

He's asking a conclusory legal question based upon the

14

a case law.

15

Mr. Johnston here who's indicated that he wrote the

16

original standard operating procedures and that's it, and

17

I don't know how he's qualified at this point to testify

18

about case law if that's what this -- if that's what the

19

State 1s asking.

20
21
22

23
24

25

And in this particular case he has

MR. GOWEY:

I guess the question, if I recall, was

if there were changes that he had written based on case
law and I was just trying to
THE COURT:

And he said he did.

MR. GOWEY:

And I was just trying to -- He asked for

a specific reference.

I was simply trying to refer to a
70
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1

case that's (inaudible) ...

2

THE COURT:

3

Q.

4
5

overruled.

You may continue.

If you understood the question, sir, you can go

ahead and answer it.
A.

Yes.

If I understand the question correctly,

s there was a legal interpretation made with the definition
Must was

7

of "should" versus the definition of "must."

8

defined as being, you know, absolutely necessary, and uh,

9

the word should was defined as being recommended.

10

laboratory terms we use the terms should as best

11

scientific practice but not a critical component to

12

establish the reliability of the instrumental readings.

13

Q.

In

so were there any changes made to the standard

14

operating procedure

15

(inaudible) ... talk about?

1n

response to that court case that

16

A.

Yes, there were.

17

Q.

And what were the changes?

18

A.

one of the changes that was made was the

19

15-minute observation period was changed from a must to a

20

should because the 15-minute observation period relies on

21

subjective evidence, uh, subjective in nature because

22
23
24

25

it's the officer's observations uh, and that gets argued
against the -- the uh, subject's point of view, whether
or not the officer could have observed them properly for
a 15-minute observation period.
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1

observation period is put in place solely for what's

2

termed as mouth alcohol or external contamination to the

3

breath pathway.

4

5
6

There are other safeguards for mouth alcohol written
into the standard operating procedures.
MS. MARSHALL:

7

non-responsive.

8

THE COURT:

9

A.

Your Honor, I'm going to object as

overruled.

There are other safeguards ,n the standard

1o

operating procedure that are critical to establishing the

11

reliability of the instrumentation in the readings that

12

it gives.

13

but the 15-minute observation period was changed from a

14

must to a should.

15
16

17
18
19

20
21

22
23
24

25

Those safeguards are still listed as musts,

MS. MARSHALL:

Your Honor, I'm gonna object as non-

responsive at this point.
THE COURT:
Q.

overruled.

The answer will stand.

And what are those still must uh, provisions

that are set out in the operating procedures?
A.

well, two of them -- two of them that stand out

1s uh, the instrumental readings between the first uh -the first breath sample and the second breath sample have
to be within .020 of each other.

That establishes an

objective measurement of the lack of external
contamination to those breath samples.
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1

that is still a must ,s that the instrument must be

2

performance verified within 24 hours of a breath sample

3

being taken for evidential purposes on the portable

4

instruments.

5

performance verification has to be done during the course

6

of that breath sampling event.

7

components to establish the reliability of those test

And for the Intoxilyzer 5000, that
Those are still critical

a results.
9

Q.

so if those standards were not adhered to, what

10

would be the validity or the reliability of the test

11

results?

12

A.

If -- If there wasn't an 02 correlation between

13

the first and second sample or if the performance

14

verifications were -- I guess the criteria was not met,

15

uh, I wouldn't be able to establish that those results

16

were reliable.

17

Q.

conversely, if in fact there wasn't more than a

18

.02 difference between a first and ·second sample on the

19

Intoxilyzer 5000 and there had been a test, a check done

20

of the instrument at the time that the breath samples

21

were taken, what would that indicate?

22

A.

I'm sorry, could you restate the question?

23

Q.

sure.

If in fact there was less than a .02

24

difference and in fact there had been a check done at the

25

time the -- the test was done that indicated that the
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1

instrument was functioning properly, what would that

2

indicate to you in terms of reliability?

3

4

MS. MARSHALL:
question.

5

THE COURT:

6

THE WITNESS:

7

THE COURT:

8

A.

9

I'm gonna object on a compound

Do you understand the question?
Yes, I do.
You may answer it.

overruled.

If both of those critical components were met

during the course of an evidentiary breath test, then I

10

would be able to establish whether or not those breath

11

test results were accurate and reliable.

12

Q.

so if I were to tell you that breath test

13

results obtained in a particular case, the two samples

14

were .175, .181, what would that indicate to you with

15

regard to that factor?

16

A.

well, they're within the 020 correlation

17

coefficient, which rules out mouth alcohol or external

18

contamination to the breath pathway.

19

radio frequency interference as a contributing factor,

20

and it also rules out uh, variability due to inconsistent

21

sample delivery into the instrument.

22
23

24
25

It also rules out

uh, so those would

be the conclusions that I would be able to draw based
solely upon those two numbers being given to me.
Q.

okay.

And is it true that the last changes to

the standard operating procedures were made in January of
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1

this year?
That's correct.

2

A.

3

January 16th.

4

Q.

5

okay.

I believe they were uh, done

were you involved in making those

changes?

6

A.

Yes, I was.

7

Q.

And what was your role?

what was your

a involvement?
9

A.

I was the one that made the changes.

uh, then

10

basically I -- I make the changes to it, they go out for

11

a scientific review, then they go out for a managerial

12

review, and then they go out for a legal review prior to

13

them coming back with suggestings, reworkings.

14

through a extensive review process prior to being put

15

into pl ace uh, on January 16th of this year.

16
17
18
19

20
21

22
23

24

25

Q.

okay.

They go

And so the standards that went into

effect at that time had gone through that review process.
A.

Yes, they have.

Q.

In your expert opinion are there still standards

in the standard operating procedures that would assure
reliability and the test results if they're followed?
A.

Yes, there are, absolutely.

Q.

Thank you, Mr. Johnston.

I don't think I have

any other questions at this point.
A.
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THE COURT:

1
2

Ms. Marshall, did you have any questions

for Mr. Johnston?
MS. MARSHALL:

3

4
5

CROSS-EXAMINATION
BY MS. MARSHALL:

Q.

6
7

Just briefly, your Honor.

Mr. Johnston, who are you um -- who's your

employer?

8

A.

Idaho state Police.

9

Q.

okay.

10

A.

My immediate supervisor is Ann Nord.

11

Q.

How long have you been with Idaho State Police?

12

A.

I believe I -- the answer was since July 18th of

Q.

okay.

13
14

who is your um, immediate supervisor?

2003.

You indicated um, certain parts of the

15

standard operating procedures where there's a "must"

16

versus a "should," correct?

17

A.

correct.

18

Q.

Is one of those musts with regards to expired

19
20
21

22

23
24
25

solution?
A.

I don't know if that's a must or a should for

that specific provision in the standard operating
procedures.
Q.

when is -- You indicated that there's a must

when you have instrumental readings, um, because they're
an objective measurement, correct?
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A.

1
2

indicated.
Q.

3
4

correct, that was one of the things that I
And then there's a performance verification

that's also a must, correct?

5

A.

correct.

6

Q.

And that performance verification 1s based upon

7

um, test of certain solution, correct?

8

A.

correct.

9

Q.

So if it's out of compliance, if the solution

10

that's used is expired and it's out of compliance with

11

the must of the performance verified, then it would be

12

inadmissible at that point, correct?
A.

13

That depends.

If -- If it was -- If the

14

performance verification was outside of the

15

specifications for that performance verification, then

16

that would not establish the reliability of the evidence.

17

If

18

19

20
21

Q.

when you say that it's not reliable, does that

mean that it shouldn't be used in a court proceeding?
A.

If it was outside of the performance

verification specifications I wouldn't be able to

22

establish whether or not that breath test result was

23

reliable.

24
25

Q.

You indicated that these changes, the most

recent changes, were made on January 16th , correct?
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1

A.

uh, correct.

2

Q.

And you wrote those changes?

3

A.

I

4

Q.

And you indicated there was a review process.

5

A.

There was.

6

Q.

Are you familiar with IDAPA, as it's called?

7

A.

uh, yes, I am.

8

Q.

And in order to get a particular statute or rule

9

10
11

12

I believe so.

did.

promulgated, are you aware of the proper procedures under
IDAPA?

A.

Are you referring to if you wanna make a change

to IDAPA?

13

Q.

That's correct.

14

A.

I'm not particularly aware of uh, all of the

15

rules or all of the provisions with making changes to

16

IDAPA.

17

change to IDAPA that I can remember, and that was with

18

19

20
21
22

23
24
25

I think Idaho State Police has only made one

regards to the language pertaining to the amount of the
sodium fluoride present ,n the blood collection tubes,
that the end concentration had to be at least 10
milligrams per milliliter final concentration.
In order to get one of those changes made you
have to have a series of public review, is that correct?
A. For IDAPA changes? I believe so, yes.
Q.

Q.

JESSE CARL RIENDEAU

okay.
78

41982

362 of 391

1
2
3

A.

I'm not familiar with the entire process though.

can you -- Um, you are familiar with the
Intoxilyzer 5000 Manual, as it's referred to, correct?
Q.

4

A.

correct.

5

Q.

what is that?

6

A.

uh, the Intoxilyzer 5000 Manual is basically a

7

user manual uh, that's used as a -- almost like an

a educational reference for the officers so they can uh,
g

10

refresh their memory uh, as to certain things that they
have learned in their training.

11

Q.

who writes that particular manual?

12

A.

The Intoxilyzer user Manual?

13

Q.

Yes.

14

A.

I -- I don't know who wrote that originally.

15

Q.

Are you aware of whether those two -- whether

16

the Intoxilyzer 5000 Manual and the standard operating

17

procedures are in conflict with one another?

18

A.

Uh, I don't know if they're in conflict with one

20

with one another, but I did establish the standard
operating procedures as the binding -- I guess the

21

binding authority for establishing the validity of a

22

breath test sample.

19

23
24
25

Q.

YOU

established that yourself?

Uh, I had -- I made a change to the uh -- I
believe I -- I added a -- a paragraph or a uh, prolog to
A.
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1

the manuals stating that the standard operating procedure

2

was the -- the guideline that Idaho State Police follows

3

and promulgates for the rules of breath testing and that

4

the user manuals were just a -- a educational reference

5

that the officers could use.

6

Q.

okay.

And again you're a forensic expert?

7

A.

uh, yes, I am.

That's for the court to decide

a though.
9

10
11
12

Q.

But you're not -- All right.

MS. MARSHALL:
Honor.
THE COURT:

13

14
15

I don't have anything further, your

Mr. Gowey?
REDIRECT EXAMINATION

BY MR. GOWEY:

Q.

so how would you -- how would you characterize

16

these -- these manuals that you've been -- that

17

Ms. Marshall had asked you about.

18

you've talked about the language that was put in there as

19

kind of a preamble to them or explanatory note about

20

(inaudible) ... , but how do you regard them as related to

21

the SOPs?

22
23
24
25

A.

uh, I understand

uh, they're more of like a educational tool.

The officers, if they need to know what -- what a
specific code or message from the instrument means, they
can go to those reference manuals and look it up and see
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1

that, okay, well, when it says interfere and detect, this

2

is actually what the instrument is doing at that.

3

the rules binding what they need to do uh, I guess ,n

4

order to establish in evidentiary breath samples, those

5

are promulgated ,n the standard operating procedure and

s not in the user manuals.

But

The user manuals, in essence,

7

are kind of like a -- a uh -- just that.

8

manual to tell you how to use the instrument, how you can

9

use the instrument.

10
11
12

They're a

Q.

How do -- How do the SOPs differ ,n what they

A.

Well, the standard operating procedures are the

do?

13

rules that you have to follow in order to establish the

14

scientific validity of a evidentiary breath sample.

15

Intoxilyzer or Lifeloc user Manual just shows you, you

16

know, if you need to know how to turn on the instrument,

17

it'll show you how to turn on the instrument.

18

you, you know, if you need to hit the reset button, it'll

19

indicate where that reset button is.

20
21

22
23
24

25

The

It'll show

There's instrument

diagrams in there that kind of show you the inner
workings of the -- the infrared pathway.

It's more of

like a -- more of an educational tool and not necessarily
a set of rules or guidelines for the acquisition of
evidentiary breath samples.
Q.
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1

THE COURT:

Ms. Marshall, any other questions?

2

MS. MARSHALL:

3

THE COURT:

No, your Honor.

All right.

YOU may step down,

4 Mr. Johnston.
5

THE WITNESS:

okay.

Thank you.

6

THE COURT:

May he be excused at this time?

7

MR. GOWEY:

Yes, your Honor.

8

THE COURT:

Any objection?

9

MS. MARSHALL:

NO objection.

10

THE COURT:

You are excused.

Thank you.

11

MR. GOWEY:

And that's all the evidence the State

12 had, your Honor.
13

THE COURT:

And Mr. Gowey, I'm sorry what --

14

MR. GOWEY:

No, that's all the evidence the State

15 was going to present, your Honor.
16

17
18

THE COURT:

okay.

And Ms. Marshall, did you have

any other testimony or evidence?
MS. MARSHALL:

Your Honor, the only thing I'd ask

19

the court to do, as has been recently submitted, is to

20

take judicial notice of the files that were submitted,

21

which is the standard operating procedures manual that

22

was previously testified to just a minute ago and the

23

manual of the Intoxilyzer 5000.

24

have been previously submitted by Mr. Logsdon dated

25

Both of those things

May 6th of 2013.
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THE COURT:

1
2

Any objection to the request to take

judicial notice?

3

MR. GOWEY:

No objection, your Honor.

4

THE COURT:

okay.

The court will do so.

um, all

so I've gotten all of the testimony, all of the

5

right.

6

exhibits, and I've got some items to take judicial notice

7

of.

8

do so.

9

do that and have you come back and do closing arguments

I have not read all of that information.

I need to

Is the preference to give me the opportunity to

10

then or did you wanna do the closing now?

11

gonna have to vacate the trial and reset it.

12

don't have the time to get all of this stuff done in the

13

short period that was given to me.

14

Mr. Gowey?

15

MS. MARSHALL:

16

MR. GOWEY:

17

18
19

20
21

22
23
24
25

I think we're
I just

Any preference,

I think

I'll defer to counsel, your Honor.

MS. MARSHALL:
THE COURT:

um --

Ms. Marshall, any --

MS. MARSHALL:

-- if the court would allow, I would

prefer to come back for closing.

Mr. Logsdon can make a

closing argument.
THE COURT:
on that then.

That might be the best -- best approach
okay.

what we're gonna have to do is um,

since I've got a bunch of material here to review and
compare with the testimony that I have, I'm going to have
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1

to vacate the trial on this matter for this week.

We'll

2

reset the pretrial and trial, and then between now and

3

the pretrial date I'll get a date for you to come back

4

and have the closing arguments and put a decision on the

5

record.

Does that sound okay with everybody?

6

MR. GOWEY:

Sure.

7

THE COURT:

so Nancy, what new pretrial and trial

a dates do we have for this one?
9

THE CLERK:

The 2l5t of June at 1:00.

10

THE COURT:

June 2l5t at 1: 00 would be the pretrial,

12

THE CLERK:

July pt.

13

THE COURT:

And July 1 at 8:30 would be the status

11

so

so between now and that pretrial date we'll have

14

call.

15

you -- have you back in.

16

opportunity to review everything.
so, Mr. Riendeau, stay in good contact with your

17
18

attorney.

19

that and then um

we'll get you the new notice of hearing on
Any other questions in the meantime?

20

MR. RIENDEAU:

21

THE COURT:

22
23
24

uh, should be able to get an

(inaudible) ...

okay.

You are excused when you get

so I'll need that file back later on.

that.

MR. GOWEY:

Thank you.

(Proceedings concluded)

25
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1

(Motion Hearing held on May 24, 2013)

2

THE COURT:

we are on the record in case No.

3

CR 13-5363, state versus Jesse earl Riendeau.

Mr. Gowey

4

and Mr. Logsdon are here; Mr. Riendeau is not.

I'm not

5

sure that he's required to be here, so it's just

s basically a -- some legal argument and the court's
7

entering a decision.

so I've uh, finally now had the

a full opportunity to um, review everything in this case,
g

including the um, videos.

10

those is

11

videos.

12

his various motions?

13

And I must say the quality on

was -- is -- is excellent on -- on those
so what would Mr. Logsdon like to tell me about

MR. LOGSDON:

Your Honor, I believe the only things

14

that are on for today are the motion to suppress as to

15

the stop and the extension of the stop and then the

16

motion in limine as to the um, standard operating

17

procedures of the Idaho State Police.

18

In terms of the motion to suppress, we're asking

19

that the court make inter-findings that the video did not

20

bear out the claims that the State had made.

21

22
23
24
25

That even

if the officer saw him supposedly go one or two seconds
into a bike lane, that that would not have been a proper
reason for a stop; that a stop did occur; when the
to my client on his lawn

officer was speaking to the

and my client had attempted to basically break off the
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2

communication, the officer made it quite clear that he -with his tone and with the statements that he made that

3

it was not going to be a um, sort of friendly

4

conversation , that he was in fact seized; um, that there
wasn't any real reasonable, articulable suspicion for the

1

5

e officer to start to suspect that a DUI had taken place,
that is, my client never admitted to drinking; the
a officer didn't state that he thought that he smelled like
9 anything, or basically um, there was no real reason for
7

10
11

the officer to have turned it into a DUI situation.
And then as far as the motion in limine goes, we're

13

asking that the Court find uh -- I don't know if this
happened or not, but hopefully the court took notice of

14

the

15

we're asking you to find that there is no method, and
that the method is required by the statute and without

12

16
17

18
19

20
21

22

SOPS

and the manual at the last hearing, uh, but

the method the breath test results can't come ,n. That
method is lacking either because the standard operating
procedures are not being promulgated as required under
the Idaho Administrativ e Procedures Act or that at this
point uh, the mandatory provisions of them have been gone
away to the point that we've reached what Judge Lansing

24

had warned, which is where there are no real mandatory
standards there is no standard and you can't say that

25

it's providing um, the necessary accuracy to enter uh,

23
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1

these various -- or the test results.

And so for either

2

one of those reasons we would say that a method is

3

lacking, and because there is no method, the breath test

4

results should be excluded.

Thank you.

5

THE COURT:

Mr. Gowey. **11:16:47**

6

MR. GOWEY:

Thank you, your Honor.

7

the motion to suppress hearing.

a here for that.
g

I didn't do the

I think Mr. Judd was

But my understanding from his notes and

from my knowledge of what's in the report and ,n the

10

videos is that certainly the officer had a basis to make

11

the stop.

12

of Coeur d'Alene has an ordinance, it's 10.40.010, that

13

prohibits driving in various places, including bike lanes

14

specifically mentioned, and so I would argue that this

15

would have been a violation of that.

16

-- under State code would constitute a failure to

17

maintain a lane pursuant to 49-637 of the Idaho code.

um, there ,s a municipal ordinance, the City

I think it's also
I

19

suppose arguably it might be indicia of inattentive
driving under State code 49-1401 sub 3 or (inaudible) ...

20

careless driving, which is 10 38 010.

21

there was a basis for the stop.

18

22
23
24
25

um, but I think

Insofar as the extension of the contact, uh, I
believe there was sufficient evidence that allowed the
officer to initially detain the defendant based on the
driving that he observed, and that once he did that there
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1

was additional evidence that allowed him to extend the

2

contact, and ultimately, certainly, there was evidence

3

indicating uh, the defendant may have been driving while

4

impaired and gave the officer an opportunity to -- to

5

inquire further into that.

6

um, specifically

I

guess, your Honor, uh -- And

I

7 was just checking the notes that Mr. Judd had made.

I

a think there was evidence of some sluggish or lethargic
9

movement, that there was some uh, glossiness to the

10

defendant's eyes, and so there was -- even if there

11

wasn't a distinct odor of an alcoholic beverage, there

12

was at least some reason for the officer to investigate

13

further, and

14

another and did justify the continuation of the contact.

15

um, there was eventually an admission to some

I

think that ultimately one thing led to

16

alcohol consumption, and uh, then the officer

17

administered standardized field sobriety tests and

18

obviously the arrest ultimately occurred.

19

there was a basis for the initial stop and then a basis

20
21

so

I

think

for continuation of the contact based on the totality of
the things that the officer knew uh, initially and

23

continued to process and learn as the contact continued.
With regard to the motion in limine, um, I

24

understand there's

22

25

I

guess two bases for argument that

there's no method and therefore the results are
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1

inadmissible.

First, that um, the rules weren't

2

promulgated pursuant to IDAPA regulations.

3

reading of the statute doesn't indicate that in fact

4

there needs to be -- It says as adopted by the department

5

uh, and it doesn't specify that it has to be pursuant to

6

IDAPA.

7

Mr. Johnston testified at the hearing uh, earlier this

But my

so I think if the department has -- I think

a week that if in fact it was adopted by the department
9

10
11

then they follow the procedures that were allowed or
permitted them to do pursuant to the statute.
once they did that, the issue I guess becomes the

12

second prong to Mr. Logsdon's argument that there's just

13

not any standards any longer for the uh -- to be able to

14

follow.

15

obviously the court's had the ability to review the

16

documents that you did take notice of at the hearing.

17

And uh, there certainly are some things I think --

18

Mr. Johnston talked about "shoulds" being best practice,

19

and there are some things that talk about should.

20

also talked about some things still being "musts."

21

are mandatory things.

22

be followed.

23
24

25

But again I think Mr. Johnston addressed that.

He
Those

And those are the things that must

And so I think there are certainly some

standards that are still there.

He used an example to

distinguish between the two situations.

I believe he

said that with regard to the observation period the
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1

officer should closely observe the person for 15 minutes,

2

make sure they don't burp or otherwise introduce

3

something into the mouth during that time, and he said

4

that was kind of a subjective standard, that in fact

5

sometimes um, the officer will say, you know, a person

6

didn't burp and the subject says, oh, I did burp, you

7

just didn't hear me, and it really does come down to

a subjective observation, whereas some of the other
g

standards that are musts, such as in order to have a

10

valid breath test with the Intoxilyzer 5000 as was used

11

here, there needs to be two samples taken and they have

12

to be within .02 of each other.

13

scientific objective evidence that there wasn't any

14

interferent, there wasn't anything 1n the mouth that was

15

being read because that's the purpose of having the two

16

samples and if they're within that range then the

17

reliability 1s established by that and it's more of an

18

objective standard; that's why that's a must.

19

20
21

22
23
24

25

uh, that is evidence,

Anyway, your Honor, I know you've spent lots of time
reading the material and hearing the evidence at a couple
different hearings in this matter so I won't belabor it.
uh, but I think that's essentially the state's position
with regard to the two motions.
THE COURT:
Mr. Logsdon.
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1

that was filed May 6th , you indicate there that um -- you

2

talk about the training and operations manual for the

3

various breath testing devices including the Lifeloc

4

device used in this case.

5

MR. LOGSDON:

6

THE COURT:

7

MR. LOGSDON:

Did I do that, your Honor?

Is that a typo or
That is a typo, your Honor.

I'm

a sorry.
9

THE COURT:

-- a misprint?

Because I thought that

10

the test results and all of the equipment on this one was

11

related to the Intoxilyzer 5000.

12

MR. LOGSDON:

That is correct, your Honor, and I

13

apologize that that is in there.

14

Intoxilyzer 5000.

15

THE COURT:

okay.

That should say

That's what I thought.

I thought

16

that was an error in there and I just wanted to double

17

check on that.

18

Any -- Any other comments, Mr. Logsdon?

MR. LOGSDON:

I -- If I -- If I might just briefly.

19

I know the State (inaudible) ... to try to rely in part on

20

city ordinances.

21
22

23
24

25

It's my understanding that those city

ordinances are required to be proven by statute, that
municipal courts do not have to require that.

They can

take judicial notice that this is not a municipal court
and therefore those ordinances would have needed to have
been proven in order to be relied upon for the court to
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1
2

make a determination ,n this case.
And then as for the motion in limine, I think that

3

the Idaho State Police do not have a very good track

4

record in terms of keeping up their standard operating

5

procedures.

6

subjective whether or not a person burped is -- is weird.

7

Essentially the question should be whether or not a burp

I think this particular argument that it's

a can affect the outcome and that this 15-minute procedure
9

should be mandatory, that the officer should be paying

10

attention and -- and I don't really understanding the

11

Idaho State Police's response that, well, it might have

12

happened anyway and so it doesn't -- they don't need to

13

watch.

14

particular argument.

15

a -- a pattern of taking away these issues after courts

16

have found that these are things that need to get done in

17

order to know that the breath test result was accurate,

18

and ISP has come back again and again and removed that as

19

being something that the officer necessarily had to do.

20

And that just -- That pattern I think should cause

21

everyone a lot of concern and it could easily be remedied

22

either with um, them actually doing things under IDAPA or

23

um, well, not continuously watering it down as they have

24

been doing.

25

I don't really understand the flow of that

Thank you.

THE COURT:
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1

for doin' a good job ,n presenting the issues in this

2

matter.

3

far as uh, bringing issues up here and bringing them to

4

the attention of the court.

5

briefing has been done on that, which we don't very often

Mr. Logsdon has certainly done a yeoman's job as
And, you know, extensive

s get at the magistrate's division, so um, did an excellent
7

job on this.
I made some um, preliminary findings on May 10th when

8
g

we had some testimony presented by officer Rios.

My

10

preliminary findings were um, not changed at all by my

11

viewing of the three different videos, the VIEVU one, the

12

one in the car that the officer had, and the one at the

13

jail.

so the findings would still stand ,n that regard.

14

so starting with the issue of the stop and the

15

contact that officer Rios conducted and his contact with

16

Mr. Riendeau, again I do find that officer Rios was on

17

duty on the 31st of March of this year at about 1:00 a.m.,

18

and he was westbound on Harrison Avenue here in Coeur

19

d'Alene, Kootenai county, state of Idaho.

20
21

22
23
24
25

while he was on Harrison Avenue he saw a vehicle
approaching him that was all the way on the right-hand
side of the, you know, paved portion of the road there
over into the bike lane.

And you can visibly see that on

the video that was marked Plaintiff's 2, the video that
was the car operated video.
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1

vehicle going by on the left and it's way over to the

2

right-hand side of that -- of that roadway over near the

3

curb. The officer then turned around and um, was going to

4

pursue the vehicle.
Let me look down ,n my notes here.

5

s second.
7

9

Now, the officer said that uh, the vehicle was a

couple of seconds over

a of about

Hang on just a

50 feet.

over that line for a distance

The vehicle that officer Rios uh, um,

turned around and started to follow then went southbound

10

on 10 th , so the vehicle turned right on 10th Street.

11

and

12

did not activate his -- his uh

13

lights and the siren.

14

The officer just kind of followed over, and uh, when he

15

got onto 10 th street he noticed that the driver had

16

stopped and the driver was getting out of the vehicle and

17

the driver turned out to be Mr. Riendeau.

18

I

um,

thought it was pertinent to note that officer Rios
his lights, the blue

None of that was -- was put on.

The car was not blocked in any way -- so we don't

19

have an actual stop in the -- in the normal sense where

20

an officer pulls somebody over on the road.

21
22

So as

officer Rios testified, he saw the driver stepping out of
the car. He approached and um, then -- then Mr. Riendeau

24

um, was kind of walking towards him, looked like he had
some sort of a bag of food or something with him. The

25

officer told Mr. Riendeau why he was contacting him, told

23
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1

him about the uh, perceived violation on uh, Harrison,

2

and noticed that Mr. Riendeau's reactions were somewhat

3

slow, his speech was somewhat slurred, he had some clumsy

4

actions, and he asked Mr. Riendeau if he had drank any

5

alcohol and Mr. Riendeau said no.

He asked if he had

s ingested any drugs or prescription or whatever and he
7
8

Now, the officer also indicated at some point that

9

it was kind of windy out, and you can actually hear the

10
11

wind from time to time in the video.

Initially he didn't

the officer didn't smell any alcohol on Mr. Riendeau
when he got a

12

at first due to the wind, but then when

13

little bit closer to him then he -- then he was able to

14

smell some -- some alcohol on him.

15

Mr. Riendeau said he didn't -- hadn't had anything to

16

drink and wasn't usin' any drugs or prescriptions or

17

anything like that, uh, due to the slow reactions, the

18

speech pattern, the clumsy reactions and so on, the

19

20
21

22
: ~-·.

said no.

23
24
25

But um, even though

officer requested that Mr. Riendeau do some tests.

uh,

went through the HGN test, the walk-and-turn test, and
the one-leg stand.
And I do find under the circumstances of this case
here that the officer did have a reasonable articulable
suspicion to believe that Mr. Riendeau was operating the
vehicle contrary to law and might -- might be impaired or
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1

have some -- some issue there that would justify the

2

further investigation and the further contact.

3

would not be suppressing the evidence based on any

4

illegal uh, stop or prolonged contact.

5

so I

During the HGN testing um, the officer indicated

s that uh, there was um, lack of smooth pursuit, um,
7

nystagmus on maximum deviation, onset prior to 45

8

degrees, so he indicated that there was six points

9

considering both eyes, which is an indication of

10

impairment.

12

On the walk-and-turn test um -- Now, obviously on
the HGN you really can't see all of this stuff on a

13

video.

14

we have there.

15

NOW

11

You know, the officer's testimony is the evidence
the walk-and-turn test is

you know, you can

17

get some indication on the video that there was an
i nstructi ona l phase and then an activity phase where the

18

person is actually doing it.

19

that uh, Mr. Riendeau had lost his balance.

20

a point for that.

21

relative to the walking and turning, but there were six

22

points given on that.

16

23
24
25

And the officer testified
He gave him

um, there was some attempts um,
And you can kind of tell uh, from

the video that Mr. Riendeau was having some difficulties
with that one and I would -- it seems -- the video does
seem to support the officer's indication that
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1

Mr. Riendeau did not pass that test.

2

one-leg stand, um, the testimony was that

3

Mr. Riendeau attempted to perform that, uh, but was

4

swaying, raised his arms, put his foot down.

5

three points on that, and that seems to be born out by

6

the video as well.

7

He gave him

so he was placed into custody, transported to the

a Public safety facility, which I feel that the officer did
g

have probable cause to do that.

uh, went through the

10

booking process there.

11

from the jail, which was Plaintiff's Exhibit 1, and you

12

can see the officer checking Mr. Riendeau's mouth.

13

just a side note, Mr. Riendeau seemed to be pretty

14

cooperative throughout everything.

15

and gregarious about the whole thing and asking lots of

16

questions and seemed to be in a pretty good mood.

17

Initially, at his residence, he was trying to talk the

18

police officer out of giving him a ticket or doing

19

anything because he was at home.

20
21

22
23

24
25

um, and we had the video there
And

He was very talkative

But uh, nevertheless, the officer did go through the
prebooking process, examined his mouth for any foreign
substances.

Everything was clear there.

He talked about

what time the um, observation was starting.

He

instructed Mr. Riendeau not to burp, belch or vomit, and
you can see that on the video.
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1

I find that the officer's testimony that he -- that

2

he followed the 15-minute observation period is correct.

3

uh, before having him undertake the first breath test he

4

reviewed the advisory form, which has been admitted into

5 evidence as Defendant's Exhibit A.

Mr. Riendeau seemed

6

to understand that information and was perfectly willing

7
8

to take the test.
I do not find that there is any coercion of

9

Mr. Riendeau to take the test.

He did so voluntarily.

I

10

don't find that, you know, indicating to somebody that if

11

they don't take the test their license is going to be

12

suspended or a civil penalty will be imposed or anything,

13

I don't find that that is, you know, coercion.

I find

15

when you sign up for driving privileges in
that when
the state of Idaho you indicate that you're gonna be

16

willin' to do that, the implied consent statute, and

17

and uh, I find -- I don't find any coercion under the

18

suspension advisory that uh, you know, if you don't take

19

it, later you change your mind you're not gonna take it,

20

then there's gonna be some sanctions involved in there.

21

But uh, he decided to take the test and he was

22

cooperative and I don't find anything improper there.

23

the motion in limine regarding any alleged coercion on

24

the- breath test would be denied.
It didn't appear that Mr. Riendeau had any questions

14

2s

so
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1

about the ALS Advisory Form.

That was all on the uh,

2

VIEVU video at that time.

3

asking about the -- the video and he thought that that

4

was kind of cool.

In fact Mr. Riendeau was

um, on the breath testing of the Intoxilyzer 5000,

5

6

the officer talked about the calibration checks, the self

7

clear, the purging, the a,r blanks and so on, kind of

8

explained everything to Mr. Riendeau.

9

indicated that the solution checks, the .08 and .20 were

The officer
You can see on

10

all uh, done correctly and all accurate.

11

the video that Mr. Riendeau was blowing into the tube,

12

13
14

15
16

17
18

19
20

um, and there was some issues with him blowing into it at
first because he was -- it sounded like he didn't have
his mouth completely around the tube and air was going
out and you could hear the tone was -- was not a solid
tone the whole time.

solid tone, a good breath for the necessary period of

23
24
25

And the test results .17, .18 um, were measured on

time.

the device and so at that point in time Mr. Riendeau was
formally charged with the DUI charge.
Relative -- Let me see if there's any other notes

21
22

But finally he was able to get a

that I took on the videos here that are of pertinence
here.

oh, on Plaintiff's No. 3 that was admitted into

evidence, it was -- Initially Mr. Riendeau indicated that
he had nothing to drink.
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1

after a bit and said that he did drink some Dos Equis at

2

the Toro Viejo with some friends earlier in the evening.

3

I think he said it was about 7:30 p.m.

4

My observation of the Plaintiff's 3 indicated that

5

Mr. Riendeau seemed to have some trouble following

6

instructions on some of the field sobriety evaluations.

7

He kept talking and wasn't listening while the officer

8

was explaining things to him. some aspects of the video

9

were -- were -- they were kind of dark unless the officer

10
11

was actually shining a light at Mr. Riendeau.
on Plaintiff's 2, the video taken from the car

12

angle, um, in addition to what I already said about you

13

can see the vehicle go by and it was way over to the side

14

of the road near the curb over the bike lane, um, further

15

on in that -- that particular video um, you can hear

16

Mr. Riendeau's initial comment that he didn't have

17

anything to drink.

18

earlier.

19

see that he is -- he was havin' problems with his

20

balance.

21

22
23
24

25

He said he had gone to dinner

But on one of the balance tests you can clearly

And then the jail video, Plaintiff's 1, it appears
to me that the officer waited -- you know, checked his
mouth, waited the full 15 minutes before doin' the test
administrations.

And -- And on that video the first test

results were indicated as .175, the second one was .181.
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1

And the officer talked about the first offense, what the

2

bond would be and so on, and even showed Mr. Riendeau

3

what the test results were there.

4

Now, um, on the aspect of the -- you know the

5

manuals and the standard operating procedures and so on,

s

um, we had some testimony from Mr. Johnston, the forensic

7

scientist with the Idaho State Patrol here in the

a Coeur d'Alene lab.
9

2003.

He's been in that capacity since

He talked about his background and training, his

10

educational degrees and so on.

11

the standard operating procedures regarding the breath

12

testing.

13

who wrote them.

14

cases.

15

said he's familiar with

In fact, uh, Mr. Johnston was the individual
He's testified on -- on them in other

He did indicate that some changes have been made in
as that develops.

He talked

16

light of case law as that

17

about differences in uh, how they um, interpret the word

18

"should," that would be something that would be

19

recommended, uh, or "must," that is something that is

20

necessary.

21

15-minute observation period for mouth alcohol.

22
23
24
25

He talked about a change relative to the
He

indicated that that is now a should; therefore it's a
recommended.

um, the musts relative to the testing are

that they -- between the first and second readings the
readings need to be within a .020.
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1

the instrument must be performance verified.
He's reviewed the test results in this case and feel

2
3

that -- he feels uh -- he gave his expert opinion that

4

the results here are within all acceptable variances.

5

Talked about a January 16th change to the standard

6

operating procedures after reviewing the process, feels

7

that the standard operating procedures uh, that are in

a effect at this time assure reliability.
He's familiar with the IDAPA regulations.

9

He's

10

familiar with the Intox 5000 user Manual, and he

11

indicates that in his opinion the user manuals are an

12

educational reference for the officers.

13

the SOPS that are the rules to follow for establishing

14

the scientific validity of the instrument.

It's the -- It's

15

Now, I did note that in one of the cases that

16

Mr. Logsdon cited there was a variance between the

17

manuals and the SOPs.

18

particular than the other, and the·ruling essentially was

19

that you have to go -- you have to follow the more

20

particular one, the more detailed one, and I agree with

21

that.

22

23
24

25

one was more detailed and

But I'm not seeing anything in what I've reviewed

here to indicate that, you know, the Idaho State Patrol
and the department are just, you know, waiving all of the
requirements and -- and -- such that would make the
testing or the device that was used here, the Intox 5000,
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1

unreliable.

2

all of the requirements to the T and that the standard

3

operating procedures that are 1n effect are legitimate

4

and make sure that the device 1s working properly and

5

assure us the scientific validity of the instrument and I

6

would deny the motion to suppress the breath test results

7

on the basis as raised in Mr. Logsdon's motions here.

a
g

I'm -- I'm finding that the officer followed

so the breath test results will be admissible
assuming that um, you know, the proper foundation is laid

10

at trial.

I'm not finding that the stop or the continued

11

contact with the defendant should be -- you know,

12

anything should be suppressed relative to that.

13

finding that the taking of the breath test by

14

Mr. Riendeau was voluntary, consensual, and the consent

15

1s not vitiated by the suspension advisory information.

16

so, Mr. Gowey, if you could prepare an order

17

consistent with that I will sign that.

18

set for trial?

19

20
21

22
23
24
25

And I'm

And when is this

MR. GOWEY:

21st -

THE COURT:

so we've got a pretrial conference June

21 at 1:00 and the jury status call is July 1 at 8:30.

Does that sound right?
MR. LOGSDON:
THE COURT:
MR. LOGSDON:
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1

question.

2

THE COURT:

3

MR. LOGSDON:

Sure.
That was a very detailed finding and I

4

thank your Honor for putting that much time into it.

s

just wanna pinpoint when did your Honor find that

6

Mr. Riendeau was not free to leave?

7

At what point?
THE COURT:

8
g

when was he seized?

It -- It didn't appear to me that he was

um, free to leave at the -- at the point where the

10

officer was -- was havin' him take the uh -- the

11

--

12

but I did feel that he had a reasonable, articulable

13

suspicion um, at -- at that point.

14

but he had a reasonable, articulable suspicion to

15

continue the contact.

16
17
18

you know, the HGN and those kinds of things.

THE COURT:

21

MR. LOGSDON:

25

Not probable cause,

But once he starts, you know,

to leave at that point.

20

24

And um,

things, I don't -- I didn't find that he was really free
MR. LOGSDON:

23

the

doin' the HGN and the walk and turn and those kind of

19

22

I

Thank you, your Honor.
Okay.
No,

Any other questions?
your Honor.

THE COURT:

Mr. Gowey, did you have any questions?

MR. GOWEY:

I guess just to make -- for

clarification sake, your Honor, I assume the order is
just basically the court's ruling, not all the particular
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1 findings are -2

THE COURT:

3

MR.

4

THE COURT:

GOWEY:

Right.

Yeah.

okay.
I -- we don't need all of the specifics

If uh -- If the matter is uh

5

in there.

6

some point, a transcript would need --

7

MR. GOWEY:

8

THE COURT:

9

there, but.

is at issue at

Certainly.
to be made and then we'd go from

okay?

All right.

If you can maybe have

10

that order available by the end of next week, that'd be

11

great.

12

MR. GOWEY:

I -- (off record)

13

(Proceedings concluded)

14

15
16
17

18
19

20
21
22

23
24
25
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1
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Notice . of -Suspension f~r-Failu;~-~f.Evidentiary Testing

ITD 3814 (Rev. 01-12)

Supply# 019680909

(Advisory for Sections 18-8002 and 18-8002A, Idaho Code)

lssuedTo: .

K1<-•-,.j~c;,_'"'
Name
First

<!..~ . . .

c,._$..S.<....

It 3 ~ .A/ /o y:e_

)::,u, /4..,_.. ... :
County of Arrest
<2 (.,, .,?- d--?- '6 so( P.
Driver's License Number

Middle

Last

Sf
Malllng Address

St
State

City

1.38' l'f

Zip

Date elfArrest

·e;;_ ~~ I "?o,3
.....,.,,~'--.;;-----"=---Operating CMV?
Citation#

Time of Arrest
State

License Class

D Yes l]f No
D Yes f] No

Transporting Hazmat?

Suspension Advisory

·- _

1. I have reasonable grounds to believe that you were driving or were in physical control of a motor vehicle while under the influence
of alcohol, drugs, or other intoxicating substances. You are required by law to talce one or more evidentiary test(s) to determine the
concentration of alcohol or the presence of drugs or other-intoxicating substances in your body. After submitting to the test(s) you ..
may, when practical, at your own expense, have additional test(s) made by a person of your own choosing. You do not have the
-right to talk to a lawyer before taking any evidentiary test(s) to determine the alcohol concentration or presence of drugs or other
intoxicating substances in your body.
2. If you refuse to take or complete any of the offered tests pursuant to Section 18-8002, Idaho Code:
A. You are subject to a civil penalty of two hundred fifty dollars ($250).
.
B. You have the right to submit a written request within seven (7) days to the Magistrate Court of ;::CJ,., kr.-...c..... l County for a
hearing to show cause why you refused to submit to or complete evidentiary testing and why your driver's license should not be
suspended.
C. If you do not request a hearing or do not prevail at the hearing, the court will sustain the civil penalty and your license will be
suspended with absolutely no driving privileges for one (1) year if this is your first refusal; and two (2) years if this is your
second refusal within ten (10) years.
3. If you take and fail the evidentiarytest(s) pursuant to Section 18-8002A, Idaho Code:
A. I will serve you with this NOTICE OF SUSPENSION that becomes effective thirty (30) days from the date of service on this
notice sus_pending your driver's license or driving privileges. If this is your first failure of an evidentiary test within the last five
(5) years, your driver's license or driving privileges will be suspended for ninety (90) days with absolutely no driving privileges
of any kind during the first thirty (30) days. You may request restricted non-commercial driving privileges for the remaining
sixty (60) days of the suspension. Restricted driving privileges will not allow you to operate a commercial motor vehicle. Ifthis
is not your first failure of an evidentiary test within the last five (5) years, your driver's license or driving privileges will be
suspended for one (1) year with absolutely no driving privileges of any kind during that period.
B. You have the right to an administrative hearing on the suspension before the Idaho Transportation Department to show cause
why you failed the evidentiary test and why your driver's license should not be suspended. The request must be made in writing
and received by the department within seven (7) calendar days from the date of sen'ice on this NOTICE OF SUSPENSION.
You also have the right to judicial review of the Hearing Officer's decision.
4. If you are admitted to a problem solving court program and have served at least forty-five (45) days of an absolute suspension of
driving privileges, you may be eligible for a restricted permit for the purpose of getting to and from work, school, or an alcohol
treatment program.

NOTICE OF SUSPENSION Ifyou.hav~ failed the evidentiary
test(s), your driving privileges are hereby suspended per #3 above,
commencing thirty (30) days from the date of service on this notice,
If a blood or urine test was administered, the department may serve a
Notice ofSuspension 11:PO~ receipt of the test results.

'f
><---------.---.-------------~-----..,..,,..--._.---..,.,..----------------.-----«.,
This Suspension for Failure or Refusal of the Evidentiary Test(s) is ~epar.ate from any:other.Suspension .-""
- or.d~red by.th_e·Court. P!ease refer.to the back.of this. $uspension Notice for.1!7ore.-information. -. ..
7

'~~

h~~"'~;:~=-:1t..,,oi:'.:_?...,.rr..,i:,..:;,..,.:_-r
...t~:.~--;::2"'·:;;-,f""E,..,.t,-,.\.,.,;'....,..,..-.-=::-::-;------,,,,---..,..,.,,.,.....,.,···,.,.t"'"/;:-\;~;,.t;:-:T=-:;::=cr==:,1;~:~;-;·~---.\~,....
i:-: ; : ;:'. ~:c: '.-:~:-:! "'(:~""/;c-=:/k-: : : ?; c,~: :-: ~- ;:;r~.,; :.-: : : :, ,.rJ"'t):'"'ci;,:-:,'.:;- -; t. .,.,-)'."'.(r:-.-: ~:r;t-:- :i·g:-: ;:-:,.,c., .t'-'lo""_:~., ,e~-.,. .,/:;, , r;"'t~~,. ,2,-,c;:r:;:-,c~,,.,;r:,.,.,1- =-:~~I...-_::~,,.,::~.,..,,°,~..,.t.,..,,i~""t;:-c,-l~~.,.,,;;:~:,-,,,(~'
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